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No. 63.—Witu1am H. Trovrt, plaintiff in error, vs. Irena Goop- 
MAN, defendant in error. 






[1.] Relief can be had against any deed or contract in writing, founded in 
mistake or fraud. 

[2.] The mistake may be shown by parol proof of the declarations of the ven- 
dor, made subsequent to the sale. 

[3.] Relief will be granted, in all cases, to the injured party, whether he sets 
up the mistake affirmatively by bill, or as a defence. 

[4.] The power of rectifying and reforming written contracts of mistake on 
the ground, constitutes a distinct branch of Equity jurisdiction; though 
it is one which Courts of Chancery will exercise very sparingly, and upon 
the clearest and most satisfactory proof only, as to the intention of the par- 
ties. 

[5.] If it be evident that both parties were mistaken ona material point, as 

to the true boundary or lines of the survey, a Court of Equity will grant 

relief to the buyer. 














In Equity, in Jackson Superior Court. Decided by Judge 
Dovueuerty, February Term, 1849. 
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William H. Trout sold a tract of land to John T. Goodman, 
and gave a bond for titles, describing the land as “ the tract on 
which he (Trout) lived, embracing the Pendergrass tract.” Good- 
man died, and his executrix filed a bill, alleging that the purchase 
money had been paid, and Goodman had been in possession 
since the sale; that there was a mistake in the bond, in descri- 
bing the land, the contract including all the land north of Buffalo 
Creek; whereas the line of the Pendergrass tract leaves out 
about sixty acres; that Trout had frequently admitted the fact, 
but refused to make a deed according to the contract. The bill 
prayed that the written contract might be reformed, and a spe- 
cific performance decreed. Trout, by his answer, denied the 
mistake alleged, and tendered a deed drawn in accordance with 
the bond. 

Parol evidence was offered to prove the declarations of Trout, 
subsequent to the sale, to show that he had sold the land north of 
Buffalo creek. Defendant objected, and the objection being 
overruled, exceptions were filed. 

A new trial was moved, on the ground that the verdict of the 
Jury was contrary to the law and evidence. 

The Court refused the rule, and defendant excepted. 

On these exceptions, error has been assigned. 


J. W. Harris, for plaintiff in error. 
B. H. Oversy and T. R. R. Coss, for defendant. 
By the Court-—Lumrxin, J. delivering the opinion. 


Is parol testimony admissible in Equity, to correct a mistake in 
the boundary of land, as described in the written contract? And 
if so, are the declarations of the vendee, made subsequent to the 
agreement, competent to prove what was the true intent of the 
parties? These are the points presented in the bill of excep- 
tions. 

Amidst the conflict of authority which abounds upon this sub- 
ject, it would be mere pedantry, in me, to do more than announce 
the position of this Court, in relation to the questions made by 
the record. And it will be found condensed in a single para- 
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graph, in the very elaborate opinion of Chancellor Kent, in Gtl- 
lespie and Wife vs. Moon, (2 John. Ch. R. 585,) viz: 

[1.] That relief can be had against any deed or contract in wri- 
ting, founded in mistake or fraud ; 

[2.] And that the mistake may be shown by parol proof; 

[3.] And the relief granted to the injured party, whether he 
sets up the mistake affirmatively, by bill, as in the present case, 
or as a defence. I need only add, that this decree was predica- 
ted exclusively upon the acknowledgements of the vendor, made 
subsequent to the sale. 

[4.] It is cunceded that those who undertake to rectify an 
agreement, by showing a mistake, undertake a task of great diffi- 
culty. Lord Hardwicke said it required the strongest proof 
possible; and Lord Thurlow, that it must be irrefragable proof. 
Still, it cannot be denied that the power of reforming written 
contracts, on the ground of mistake, as well as fraud, constitutes a 
separate and distinct branch of Equity jurisprudence. It is one, 
however, which Chancery will exercise very sparingly, and only 
upon the clearest and most satisfactory proof of the intention of 
the parties. U. States vs. Monroe, 5 Mason’s R. 577. 

[5.] The case of Hull vs. Cunningham’s Ex’r, (1 Munford’s R. 
330,) referred to by the Court of Appeals of Virginia, in Tucker 
vs. Cocke, (2 Rand. 51,) and admitted by counsel on both sides 
in the argument, to be the law, and cited by Judge Tucker in his 
Commentaries, with approbation, (2 vol. 404,) settles the identical 
principle involved in this case, to-wit : that though the land be sold 
in gross, for so much, be it more or less, yet if it be evident that both 
parties were mistaken in a material point, as to the lines by which 
the vendor held, and there was no express agreement on the part 
of the purchaser, to take the risk upon himself, a Court of Equity 
will grant relief, by correcting the error in the boundary. And 
the reason assigned is, because the buyer does not get the specif- 
ic thing he contracted for. 

We have confined our judgment merely to the question of the 
competency, and not of the sufficiency of the testimony adduced on 
the trial below. We do not believe that the evidence offered by 
the complainant ought, under the circumstances, to have pre- 
vailed against the answer of the defendant, insisting that there 
was no mistake. Still, there was proof to warrant the verdict. 
The dispute is, shall the boundary be limited on one side of this 
VOL. vir. 49 
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tract of land, to the Pendergrass survey, or be extended to Buffa- 
lo creek? Hardy Howard swears, positively, that Trout ac- 
knowledged to him that he had sold to Goodman all the land 
north of that creek ; and there is other corroborating proof. ¥Two 
Juries have successively found that the evidence was sufficient to 
reform the contract, and have decreed accordingly. We do not 
feel at liberty to set aside their verdict, as contrary to evidence. 
The weight of the testimony was their business, not ours; and 
believing, as we do, that the Jury has not had fair play, in the 
sole exercise of the power confided to them by law, of passing 
upon the facts, we will not, upon slight or doubtful ground, in- 
terfere with their finding. 

By the Constitution of 1777, the Juries were made judges of 
the law as well as of the fact, in all cases, and the Judges could only 
give their opinion, when any orall of the Jury had doubts concern- 
ing the law, and applied to the Bench for instruction. Watkins’ 
Digest, 14. How completely have the relative positions of the 
Court and the Jury been reversed, in practice at least, since that 
day, when, owing to the advance of the community in mental and 
moral qualifications, the very contrary result should have fol- 
lowed. At any rate, their power is still unlimited in Chancery 
causes, after the suit is “ submitted to them upon the merits, with 
the evidence thereon.” Watkins’ Dig. 488, 621. 

The testimony then, which was introduced, being legal, and the 
Jury, whose province it was, under the law, having found that it 
was not equal, or nearly im equilibrio; but that it was clear, une- 
quivocal and decisive, as to the existence of the mistake, there is 
nothing in the record to warrant our interference. And the con- 
clusion therefore is, that the judgment be affirmed. 7? 
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No. 64.—Haywoop Eneuisn, plaintiff in error, vs. Doz ex dem. 
Tuomas Reaisrer and others, defendants. 






[1.] A plaintiff in ejectment may amend his declaration, extending the time 
of his demise, after the case has been submitted to the Jury, accorditig to 
the discretion of the Court, under the 54th Common Law rule of practice. 

[2.] The name of a party may be used as the lessor of a plaintiff in an action 
of ejectment, even against his consent, when he is indemnified against costs ; 
provided such use of his name is necessary and important to the assertion 
and successful prosecution of the rights of another party. 

[3.] When the presumption of a grant is raised by parol evidence, such pré- 
sumption may be rebutted by the same species of evidence. 

[4.] The Statute of Limitations does not run against the true owner of land, 

who has a perfect paper title, in favor of a party in the actual possesion 

thereof, who disclaims having any claim or title to the land, inasmuch as the 
law presumes that such possession is held in subordination to the title of the 
true owner, and is not adverse to his title. 














Ejectment, in Habersham Superior Court. Tried before Judge 
Doveuerty, April Term, 1849. 










An action of ejectinent was commenced upon the several de- 
mises of Thomas Register and James R. Wyly, against Hay- 
wood English, who pleaded the general issue and the Statute of 
Limitations. Upon the trial on the appeal, after the cause was 
submitted to the Jury, the counsel for plaintiff moved to amend 
the declaration by extending the demise to twenty years. The 
Court allowed the amendment—an order having been taken at 

‘ the previous term to make this amendment—and defendant ex- 

cepted. 

There was in evidence a grant from the State to Register, 
dated 1830, adeed from Register to one Pynes, a deed from 
Pynes to Tatum, and a deed from Tatum to James R. Wyly, 
dated in 1841. The defendant below, English, was in possession 
for more than twenty years before the commencement of the 
suit. It was proven by several witnesses, that English, at vari- 
ous times during his possession, admitted that he had no title, and 
employed one of the witnesses to purchase the outstanding title 
of Register. It was also in evidence, that Thomas Register had 
never been heard of in Habersham County, and the agent, man- 
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aging the cause for plaintiff, swore that he had never seen or 
communicated with him. 

The Court charged the Jury, that if they found the deeds in 
evidence were made pending the adverse possession of English, 
they were void; still a recovery could be had under the demise 
of Register ; to which charge defendant excepted. 

The Court farther charged, that twenty years’ possession would 
raise a presumption of a grant to the tenant, but that such pre- 
sumption might be rebutted by parol evidence, that the tenant 
disclaimed title to the land, and by the fact that a grant issued 
from the State within that time to another person. To which 
charge defendant excepted. 

The Court farther charged, that if the defendant was in pos- 
session under a claim of right, and not holding under the plaintiff, 
such possession was adverse ; but if he was in possession with- 
out any claim of right, and disclaimed any interest or claim to the 
land, such possession would not protect him under the Statute. 

To this charge defendant excepted. 

The verdict being for plaintiff, the defendant moved a new 
trial, on the ground the verdict was contrary to the law and evi- 
dence. The Court overruled the motion, and defendant ex- 
cepted. 

On these several exceptions error was assigned. 


H. Coss and Peeptes, for plaintiff in error, 
J. W. H. Unperwoop and Oversy, for defendant. 
By the Court—W arner, J. delivering the opinion. 


[1.] The amendment of the plaintiff's declaration extending the 
demise, was properly allowed by the Court below, under the 
54th Common Law rule of practice. 

[2.] There was no error in the charge of the Court to the Jury, 
as to the right of recovery under the demise of Thos. Register. 
It does not appear from the record, that he objected to the use of 
his name, or that it was used without his consent. In Fain vs. 
Gathright, (5 Ga. Rep. 6,) we held that the name of a party might 
be used as the lessor of the plaintiff in an action of ejectment, 
even against his consent, provided he was indemnified against 
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costs, when such use of his name was necessary and important to 
the assertion and successful prosecution of the rights of another 
party. 

[3.] The Court below did not err in charging the Jury, that 
the presumption of a grant, raised by parol evidence, might be re- 
butted by the same species of evidence. Griffith vs. Mathews, 5 
Term Rep. 296. 

[4.] We are unanimously of the opinion, that there was no 
error in the charge of the Court, as against the plaintiff in error, 
upon the facts exhibited by the record in this case, with regard to 
the Statute of Limitations. English, the tenant in possession, 
disclaimed having any title to the premises, and the presumption 
of law is, that he held the possession in subordination to the title 
of the true owner. Although we are unanimous as to the judg- 
ment rendered upon the facts of this case, I do not concur en- 
tirely with my brethren in their views of the Statute of Limita- 
tions; and what I am now about to say, is to be regarded as my 
individual opinion, and not the opinion of the Court. 

The true doctrine with regard to the Statute of Limitations, 
when relied on to defeat a perfect paper title, I understand to be, 
both upon principle and authority, founded upon adverse posses- 
sion, and that possession never will be considered as adverse to 
the title of the true owner, unless taken and held under color of 
title or claim of right. The Statute of Limitations never com- 
mences running against the true owner of the land, in favor of 
the party in possession, until such possession becomes adverse ; 
and the evidence of such adverse possession can only be estab- 
lished by such acts, as in law, amount to a disseisin or ouster of 
him who has the legal title. The mere naked possession, for se- 
ven years, without color of title or claim of right to the land, will 
not constitute adverse possession, so as to bar the right of action 
of the true owner; for the reason, such mere naked possession is 
not hostile to, nor an invasion of the legal seisin and possession of 
him who has the perfect paper title, and until there is a hostile 
possession, an invasion of the rights of the true owner by the 
party in possession, the Statute does not commence to run. 

The law deems every person to be in the legal seisin and pos- 
session of the land to which he has a perfect and complete title ; 
and this seisin and possession is coextensive with his right, and 
continues until he is ousted thereof, by an actual possession in an- 
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other, under a claimof right. Angell on Limitations, 400. Pro- 
prietors of the Kennebeck Purchase vs. Springen, 4 Mass. Rep. 
416. United States vs. Arodando et al.6 Peters’ Rep. 743. ‘The 
Statute of Limitations, (says Chief Justice Marshall, in Mclver 
vs. Ragan, 2 Wheat. Rep. 25,) is intended not for the punishment 
of those who neglect to assert their rights by suit, but for the protec- 
tion of those who have remained in possession, under color of a@ ti- 
tle believed to be good.” The mere possession of land, without 
any claim of right, gives no title, however long it may continue, 
and the true owner may lawfully enter upon such an occupier, at 
any distance of time, because he does no wrong to the occupant 
who claims zo right. Per Jones, Chancellor, La Frambois vs. 
Jackson, 8 Cowen’s Rep. 603. A possession for ever so long a 
time, stripped of the circumstance that it is unaccompanied with 
the claim of the entire title, will not amount to an adverse posses- 
sion, barring those who have the real and legitimate title. Per 
Spencer, Justice, Smith vs. Burtis,9 John. Rep. 180. I have said 
that when a party is in possession of land, without color of title 
or claim of right, the presumption of the law is, that he holds the 
possession for the true owner, and in subordination to his title. 
To rebut this presumption of the law, and constitute the posses- 
sion adverse to him who has the legal paper title, some act must 
be done by the party in possession, going to show that his posses- 
sion is an zavasion of the rights of him who has the legal title, 
and hostile thereto. The party claiming the benefit of the Stat- 
ute, must not only show possession of the premises for seven years, 
but he must farther show, that such possession has been continued 
for that length of time, under color of title or claim of right, in- 
consistent with, and hostile to, the title of the true owner. Until 
such inconsistency and hostility is shown to exist, between the pos- 
session of him who claims the benefit of the Statute, and the legal 
title of the true owner, as will, in law, amount toa disseisin or 
ouster of the latter, the Statute of Limitations never commences 
to run against such true owner, for the simple reason that the 
possession is not adverse to the title of the true owner. 

Ido not hold that possession, under color of paper title, is in- 
dispensably necessary to protect aparty in possession of land un- 
der the Statute of Limitations. A party may aequire a title 
under the Statute, as against the true owner, by possession, accom- 
panied by such acts of ownership and dominion over the premises, 
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as in law would amount to a disseisin and ouster of such true 
owner, to the extent of such possession. 

The lowest and most imperfect degree of title, (says Black- 
stone,) consists in the mere naked possession or actual occupation 
of the estate, without any apparent right, or any shadow or pre- 
tence of right, to hold and continue such possession. Such actual 
possession is prima facie evidence of a legal title in the posses- 
sor; and it may, by length of time and negligence of him who 
hath the right, by degrees ripen into a perfect and indefeasible 
title. 2 Bl. Com. 196. Now, before negligence can be imputed 
to the true owner of the land, in not bringing his action against 
one who has invaded his right of possession, such possession by 
the invader, must be open, visible and notorious; for it is quite 
reasonable to suppose that the true owner will vindicate his 
rights of possession, when open/y invaded; but no one can pro- 
tect them when secretly undermined. When the possession 
of a tract of land inthis State, is wsurped by one having no paper 
title, and such possessor exercises dominion over it, by visible 
and notorious acts of ownership, cultivates and improves it as 
owners usually do, such visible and notorious acts of ownership 
will, in law, amount to a dissevsin and ouster of the possession of 
the true owner, and if continued for seven years, will bar the 
right of action of the trueowner. Such open and notorious acts 
of ownership will be evidence of a claim of right, and show the 
intention with which the party went into the possession of the 
land. 

In La Frambois vs. Jackson, (8 Cowen’s Rep. 603,) it was held, 
that the actual possession and improvement of the premises, as 
owners are accustomed to possess and improve their estate, with- 
out any payment of rent, or recognition of title in another, or dis- 
avowal of a title in himself, will, in the absence of all other evi- 
dence, be sufficient to raise a presumption of his entry, and hold- 
ing as absolute owner ; and unless rebutted by other evidence, will 
establish the fact of a claim of title. See Ewing vs. Burnet, (11 
Peters’ Rep. 41,) to the same point. 

The legal principles which I wish to assert and maintain, are, 
First, that he who has a perfect, legal paper title to land, is pre- 
sumed, in law, to be seized and possessed thereof. Second, that 
such seisin and possession is coextensive with the right specified 
in such paper title, and continues in such true owner of the land, 
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until he is disseised or ousted from such possession by the actual 
possession in another, under color of title, or under a claim of 
right. Third, that the Statute of Limitations does not commence 
to run against the true owner of land, who is presumed, in law, 
to be in the possession thereof, until he is disseised and ousted of 
such possession, by the actual possession of another, who enters 
upon the land, under color of title, hostile in its inception to the 
title of the true owner; or when one enters upon the land and 
takes actual possession thereof, without paper title, under a claim 
of right. By the Act of 1767, the suit or action for the recovery 
of the possession of lands, tenements or heraditaments, must be 
commenced within seven years from the accrual of the cause of 
action and at no time thereafter. Prince, 573. The true owner 
of the land has no cause of action against the party in possession, 
until such possession is adverse to his title. In order to defeat 
the recovery of the true owner, the defendant must not only show 
that he has been in possession of the land seven years, but he must 
also show that he has held such possession adversely to his title 
for that length of time ; so that the question of adverse possession 
must always necessarily arise, whenever a party claims title under 
the Statute of Limitations, for the reason that the time at which 
the adverse possession commenced must form the starting point. 

In Conyers vs. Kenan § Hand, (4 Ga. Rep. 308,) and in Fain 
vs. Garthright, (5 Ga. Rep. 6,) and in Johnson vs. Lancaster, (Ib. 
39,) andin Watkins vs. Woolfolk, (Ib. 261,) the parties claiming 
the benefit of the Statute of Limitations went into possession un- 
der color of paper title. 

I have thus endeavored to state my views with regard to the 
Statute of Limitations, inasmuch as my brethren, on the argu- 
ment of the cause, thought proper to express their separate opin- 
ions in concurring in the judgment of affirmance in this case. 

Let the judgment of the Court below be affirmed. 
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No. 65.—-Watter Lockwoop, plaintiff in error, vs. Loyp K. 
BaREFIELD, defendant. 






[1.] An action of debt will lie upon a dormant judgment, in this State. 










Attachment and declaration in debt, in Clark Superior Court. 
Decided by Judge Doveuerty, February Term, 1849. 






The declaration filed on this attachment, was in debt, and show- 
ed the cause of action to be a judgment obtained in the Court of 
Commun Pleas of Augusta, 15th November, 1838, more than sev- 
en years before the suing out of the attachment. Defendant de- 
murred to this declaration, on the ground, that by the Statutes of 
Georgia, the judgment was “ void and of no effect,” and could be 
revived only by scire facias. The Court sustained the demurrer, 
and plaintif’s counsel excepted. 














T. R. R. Coss, for plaintiff in error, (with whom were W. H. 
Hutu and C. Peerves,) was stopped by the Court. 







F. H. Cone and J. W. Harris, for defendant. 


By the Court.—Nisset, J. delivering the opinion. 





[1.] The Acts of 1822 and 1823, so far as this question is con- 
cerned, are in pari materia. The latter is amendatory of the for- 
mer. The object of both Acts is primarily and mainly to prevent 
a fraudulent enforcement of dormant judgments. They contem- 
plate no benefit to the defendant, but aim atthe protection of inno- 
cent purchasers and vigilant and bona Jide creditors from frauds, per- 
petrated through the agency of judgments, which being paid, are 
collusively kept open. _This is manifest from the title of both Acts. 
That of 1822, is ‘an Actto amend the 26th section of the Judicia- 
ry Act, passed 16th day of December, 1799; and also to prevent 
the fraudulent enforcement of dormant judgments.” . The preamble 
recites, that “dormant judgments, by being collusively kept open, 
are made the instruments of fraud on innocent purchasers, and 
often operate oppressively on vigilant and bona fide creditors. 
Be it therefore enacted,” &c. The 3d section of the Act of 1822, 
50 



















VOL. VII. 
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declared, “ that all judgments, upon which no execution shall be 
sued, or on which no return shall be made on the execution with- 
in seven years from the date of the judgment, shall be roid and of 
no effect.” Dawson's Dig. 209. 

The Act of 1823, in its title, is declared to be an Act to amend 
the 3d section of the Act of 1822. It repeals that section, and in 
somewhat different terms, re-enacts it, with a provieo. It declares, 
that “all judgments that have been obtained since the 19th day of 
December, 1822, and all judgments that may be hereafter render- 
ed in any of the Courts of this State, on which no execution shall 
be sued out, or on which executions, if sued out, no return shall 
be made by the proper officer for executing and returning the 
same, within seven years from the date of the judgment, shall de 
void and of no effect : Provided, that nothing in this Act contained, 
shall prevent the plaintiff or plaintiffs, in such judgments, from re- 
newing the same, after the expiration of seven years, in cases 
where, by law, he or they would be otherwise entitled so to do, 
but the lien of such revived judgments on the property of the de- 
fendants thereto, shall operate only from the time of such revival. 
Prince, 458, 451. The substantial difference between the Acts of 
1822 and 1823, is this: by the former, in the contingency stated, 
the judgments are declared void and of no effect; by the latter, 
they are declared void and of no effect, but with a proviso which 
gives the right of renewal, in cases where, by law, plaintiffs would 
be otherwise entitled torenew. A very material difference. The 
3d section of the Act of 1822, except as an aid to construction, 
may be now laid aside, being repealed. The question depends 
upon the Act of 1823. The object of the Act is attained, by ma- 
king judgments, upon which no execution has issued within sey- 
en years, and if execution has issued, upon which no return shall 
be made within seven years, incapable of enforcement by execu-: 
tion. Prima facie, such judgments are fraudulently kept open, 
and lose their efficiency, and if not revived, are forever incapa- 
ble of enforcement. But by the proviso, they may be revived. 
Upon the trial of the scire facias, the fraud may be established, if 
any, and the judgment of revival refused. If granted, the effi- 
ciency of the judgment, its capability of enforcement by process, 
is restored. Still, however, the rights of bona fide vigilant credit- 
ors and of honest purchasers, are protected in this, that the lien of 
the revived judgment dates only from its renewal. It is a Limita- 
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tion Act, so far as purchasers and creditors are concerned. Af- 
ter renewal, and from the time of renewal, it is as it was in the 
beginning. The judgment, when dormant under the Statute, is 
not extinct, but impotent—it is not dead, but sleepeth. The sei- 
re facias does not create a new judgment; it awakens a sleeping 
judgment, and gives it all the attributes which it had when first 
rendered ; only to take effect from and after its renewal. In this 
view of it, the Act of 1823 does not extinguish the judgment, ex- 
cept as to its lien and capability of enforcement; it does not de- 
stroy it, as the evidence of a debt. If so, debt will lie on it, as at 
Common Law. Indeed, under this view of the Act, the proviso 
provides for its enforcement, not alone by scire facias, for that is 
not mentioned, but by renewal, in cases where, by law, aside from 
that Act, it could be renewed ; thus, as I think, remitting the plain- 
tiff tu all the remedies on the judgment which he had at Common 
Law, and by English Statutes, In England, at Common Law, 
when execution was not issued within a year and a day, on a judg- 
ment in a personal action, debt lay on it for revival. That is, it 
could not be enforced by process, but was the record evidence, 
which would support an action of debt. Indeed, it seems that this 
was the only remedy, for scire facias did not lie until Stat. 2 West. 
was passed, which extended that remedy to personal judgments. 
2 Tidd’s Prac. 1102,’3. 3 Bla. Com. 160. Bac. Ab. title, Exe- 
cution, h. 2 Inst. 470. 

The Stat. West. 2, contemplates judgments upon which zo ez- 
ecution has issued. Our Courts have applied the spirit of this Stat- 
ute to cases of judgments upon which execution has issued, but 
upon which no return has been made, and as I think, properly. 
We do not hold that scire facias cannot be had on this judgment— 
that is not necessary to our judgment—but that debt will not lie. 

The defendant in error holds, that by the Act of 1823, the judge 
ment is in so many words, in the cases contemplated, made void 
and of no effect, except that it is not void and of no effect, when the 
remedy of scire facias is applied to it. The exception he must 
needs make, else count the proviso for nought. Without his ex- 
ception, his argument would defeat itself, for then, he would hold 
that in the general words void and of no effect, the judgment is 
void for all purposes—unconditionally a nullity; and thus would 
he defeat the proviso altogether. But why except the remedy by 
scire facias, and not by debt. Neither are named in the Act. 
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Better have excluded scire facias, and excepted debt on the judg- 
ment, because more favorable to his construction of the words void 
and of no effect, in this, that scire facias revives a subsisting judg- 
ment, temporarily inoperative, whilst debt gives a new judgment 
upon the old one as evidence. The exception conceded by the 
learned counsel is destructive of his argument. It concedes that 
the judgment is not so far extinguished that it may not be revived 
by scire facias, from which it would seem, by stronger inference, 
that it is not extinguished as the evidence of a debt. The whvle 
is consistent under our construction. It is void and of no effect, so 
far as to be incapable of enforcement by execution, and its lien is 
forever lost. But it may be renewed by scire facias, and receive 
efficiency de novo, and acquire a new lien to date from its revival ; 
and it stands unimpeached by the Act of 1823, as the evidence of 
adebt. This view of it is conclusive, when we look to the ob- 
ject, which is to confer no favors on the defendant, but to protect 
purchasers and creditors. This object is not interfered with by 
allowing an action on the judgment, for no lien is created thereby, 
but from the date of the new judgment. 
Let the judgment below be reversed. 





No. 66,—Tue Ruckersvitte Banx and others, plaintiffs in error, 
vs. JAMES Hempui.y and others, defendants. 


[1.] When acause in Chancery is submitted on the bill and answer alone to 
the Jury, and the answer plainly, fully and positively denies all the facts 
and circumstances charged in the bill, upon which the complainant’s equity 
is founded, no decree can be rendered in favor of the complainant. 

{2.] The mere existence of cross-demands, will not be sufficient to justify a 
set-off in Equity. A debtor to a bank for borrowed money, cannot set off 
against his note, ora judgment rendered thereon, the dividend that will be 
coming to him as a stockholder in the company when its affairs are wound 
up. A set-off is ordinarily allowed in Equity, only when the party seeking 
the benefit of it, can show some equitable ground for being protected against 
his adversary’s demand. 
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[3.] It is otherwise if there be an express agreement to set-off the debts 
against eachother, pro tanto. In such a case,.a Court of Equity would en- 
force a specific performance of the stipulation, although at the Common 
Law the party might be remediless. 


[4.] It is the duty of the Court to apply the law to the facts of the case as as- 
certained by the evidence; and itis error in the Court to submit the whole 
case to the Jury, with direction to find as they might think right and proper 
between the parties, regardless alike of the law and the facts, 


[5.] It is irregular and improper for the Judge to converse with a Juror re- 
specting the case, after the Jury had been charged with the cause, and man- 
ifestly wrong to send to the Jury a material paper, not in evidence, without 
the consent, and against the protest of the party against whom it is to op- 

erate. 


In Equity, in Floyd Superior Court, July adjourned Term, 
1849. Tried before Judge Wrianrt. 


The Ruckersville Bank recovered a judgment against James 
Hemphill, for a large sum of money. Hemphill filed a bill, en- 
joining the collection of the fi. fa. alleging that he was one of the 
stockholders of the bank, and had paid in the sum of $1400; 
that when suit was brought on his note for money borrowed of 
the bank, he defended the same, and was induced to withdraw his 
defence on an agreement, that the bank would stay all proceed- 
ings until the 1st April, 1844, at which time they would come to 
a full and fair settlement with him on account of the $1400 paid 
in, and all his interest as a stockholder. The bill charged, that 
the bank had ceased to do business as a bank, but refused to set- 
tle with the stockholders, still retaining its officers salaried, by 
which the funds of the bank were being consumed. The bill 
charged, that on a fair settlement there would be a surplus to di- 
vide among the stockholders; that the bank had failed and refus- 
ed to comply with their agreement with the complainant. The 
bill prayed a specific performance of the agreement. 
The answer denied every equitable allegation made in the bill. 
A motion was made to dissolve the injunction on this ground, 
which being granted, the case was appealed to the Supreme 
Court, who, at the September Term, 1847, sustained and affirmed 
the decision, and held “that the answer of the defendants plainly 
and distinctly and quite satisfactorily met and denied all the facts 
and circumstances upon which the complainants’ equity was 
based.” See 3 Kelly’s Rep. 445. 
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On the trial at the July adjourned Term, 1849, the complain- 
ants read the bill and answer to the Jury and closed their case ; 
whereupon, counsel for defendants moved to dismiss the bill, on 
the ground that all the equity was denied by the answer. The 
Court overruled the motion, and defendants excepted. 
_ The counsel for defendants requested the Court to charge— 

1st. That the answer of the defendants having denied the con- 
tract set up in the bill, and no evidence being introduced to dis- 
prove it, the defendants are entitled to recover. 

2d. That the answer of defendants having “denied all the facts 
and circumstances upon which the complainants’ equity is based,” 
they must find for the defendants, unless the answer is disproved 
by two witnesses, or one witness and corroborating circumstances. 

To each of which the Court remarked, “if the premises be 
true, this is a correct principle of law;” and upon this error is 
alleged. 

The Court farther charged the Jury, “I am at a loss how to 
charge you in this cause. I feel disposed to compel this bank to 
account with Hemphill, for ithas manifested a disposition through- 
out this case not to do it, and to place the matter in such a condi- 
tion that the Court and Jury cannot do it; and yet it is insisted 
that the Supreme Court has determined that all the equity in the 
bill has been denied by the answer. You can retire and do as 
you may think is right and proper between the parties.” 

All of which charge has been assigned to be erroneous. 

The Jury retired, and in a short time requested the Court to 
send them the fi. fu. against Hemphill, which had not been in evi- 
dence. Defendants objected. In a short time, one of the Jury 
came into Court, and after conversing with the Judge for a few 
minutes, the Court stated to defendants’ counsel, “he thought he 
had better let the Jury have the f.. fa.” The counsel still object- 
ed, when the Court told the Sheriff to “ take the fi. fa. and carry 
it to the Jury, and if the defendants were dissatisfied with it, they 
could carry the case to the Supreme Court.” All of which pro- 
ceedings are assigned as error. 

A more elaborate history of the case is incorporated into the 
decision of the Court. 


W. Ax, for plaintiffs in error. 
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W. H. Unperwoop, for defendants. 


By the Court—Lumpxin, J. delivering the opinion. 


A bill was filed in the Superior Court of Floyd County, by 
James Hemphill, Madison Montgomery, Moses G. Bradbury, 
Wesley Shropshire and Charles Hemphill, stating that the com- 
plainant, James Hemphill, became a stockholder in the Ruckers- 
ville Bank, to the amount of $1400, and executed a mortgage uf 
his land in the County of Floyd, to secure the balance, under the 
provisions of the Act of 26th December, 1838, entitled “an Act 
to authorize the business of banking, and to regulate the same.” 
Afterwards, the said James Hemphill, and the other complain- 
ants, and his securities and indorsers, executed their note, which 
was discounted by said bank, for the sum of $5800, which was 
permitted to run in said bank for sometime as an accommodation 
paper. The complainants were afterwards sued upon this note, 
and judgment rendered against them, from which they entered an 
appeal—the complainant, James Hemphill, believing that he had 
good and legal, as well as equitable defence, against the said ac- 
tion, consisting of set-off for-the said sum of $1400, advanced and 
paid to the said bank, and also for the amount of dividends upon 
the capital stock held by him, to the amount aforesaid of $1400, 
which he had held for a considerable time, during which the said 
bank had been in operation and made profits, as he believed. 

Afterwards, while the appeal was pending, the Ruckersville 
Bank, by its officers, and the complainant, James Hemphill, made 
a verbal agreement, by which it was stipulated, that in considera 
tion that he would surcease his said defence to the action, and 
would, at the then ensuing term of Floyd Superior Court, con- 
fess judgment in said case, or dismiss the appeal, the said bank 
would wait and stay all farther proceedings in the said case until 
the 1st of April, 1844, when the said bank would enter into a full 
and fair settlement with him, and receive in full settlement and 
satisfaction of the judgment, the sum which might be justly and 
equitably due, after allowing him the said sum of $1400, and the 
profits or dividends to which he might be entitled as such stock- 
holder, and give up said mortgage, and release, or cause to be re- 
leased, his said bonds from all incumbrance, and receive back the 
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said stock of the bank. The complainant alleged, that he had no 
means of proving this agreement except by the defendants’ an- 
swers to said bill. The bill farther charged, that relying upon said 
agreement, and not doubting the fidelity of said bank to comply 
therewith, and carry into full effect the terms thereof, according 
to the true intent and effect thereof, thereby releasing him from 
all connexion with, interest in, or liabilities to, the said bank, he 
caused the said appeal to be dismissed, and the first judgment 
was confirmed. 

The bill farther charged, that in pursuance of said agreement, 
the complainant, James Hemphill, in fulfilment of his part there- 
of, a few days previous to the expiration of the time specified 
therein, called upon the Deputy Sheriff, in whose hands the exe- 
cution issued upon said judgment was, and paid him thereon the 
sum of six thousand dollars, being the amount it was supposed 
would be due said bank on a full and fair settlement, and which 
was paid over to the bank, and shortly afterwards he called upon 
said bank and demanded final settlement, according to said agree- 
ment, offering to pay any balance which might, on such settlement, 
be found due by him, which the said bank neglected and refused 
to do. 

The bill farther charged, that the said bank had ceased to do, 
perform or transact any business as a bank, by which the com- 
plainant, or other stockholders similarly situated with himself, 
could be at all benefited; on the contrary, the complainant 
charged, that he had been informed, and believed it to be true, 
that there had not been the assemblage of any number of com- 
petent directors and officers of the said institution sufficient to the 
lawful discharge of the business of the said bank, for a long 
space of time, and he well doubted whether there would be again; 
that he had been informed, and believed, that it was the intention 
of the said bank to collect all it might have it in its power to do, 
and cease.to transact any other banking business. 

The bill farther charged, that said bank kept and retained un- 
der pay, a number of salaried officers, clerks and others, who 
had little or no duties to perform, and who, in fact, performed 
none in which the said complainant, as a stockholder, could have 
the slightest interest, so long as the said bank was or should be 
managed as it then was and had been for a long time; the pay 
and emoluments of which said officers were daily consuming the 
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money paid into said bank by the complainant and others, with 
the profits which had been made by the operations of said bank 
previously, to a portion of which profits he, as such stockholder, 
was justly entitled, and which, according to said agreement, he 
ought long before to have received. 

The bill farther charged, that said bank received the said 
$6000, and ordered the balance, purporting to be due on the exe- 
cution, to be collected out of the said complainants, in violation of 
all and every part of said agreement, when the said $6000 was 
more than sufficient to pay all the demands of said bank against 
the complainant, upon a fair settlement and allowance of the just 
sets-off to which he was entitled, and upon which he had intended 
to rely in his defence to said action, on the appeal. 

The bill further charged, that if the said bank should be per- 
mitted to collect the said balance, the sums to which the complain- 
ant was entitled would be totally lost, or he would have to resort 
to suits and vexatious litigation, against persons to him unknown, 
and that his lands would remain encumbered with the said mort- 
gage, for a time, which he had no means of ascertaining or pre- 
venting; and which might, and probably would be, still further 
encumbered by the fraudulent practices of said bank. 

The bill further charged, that the said complainant had applied 
to said bank, and to said Joseph Rucker, the President thereof, 
to come to a fair settlement with the complainant, and to comply 
specifically with the said agreement, and to cause the said execu- 
tion to be returned satisfied. 

The bill concluded with a prayer, that the said Bank might, by 
order and decree, be compelled specifically to perform the afore- 
said agreement, and for an injunction which might be made per- 
petual, and for other and further relief. The bill was sworn to 
by Moses G. Bradbury, one of the complainants. 

The bill was answered by Joseph Rucker, President, William 
B. White, Cashier, and Peter Alexander, Bedford Harper, and Jo- 
seph Blackwell, Directors of the Ruckersville bank, and was sworn 
to by them. There was no answer by the Ruckersville bank, 
under any corporate seal. 

The answer filed, positively denied the agreement alleged in 
the complainants’ bill, and also, the alleged defence of the com- 
plainant, James Hemphill. 

On the 9th day of January, 1847, a rule was granted at Cham- 
VoL. vil. 51 
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bers, calling upon the complainants to show cause, at the court 
house in Cassville, on the 23d day of that month, why the in- 
junction should not be dissolved, upon the following grounds : 

1st. Because there is not sufficient equity in said bill, to en- 
title the complainants to any discovery from, or decree against 
the defendants, in a Court of Equity. 

2d. Because the answer of the defendants has been filed, 
swearing off all the equity, (if there be any,) inthe bill. The com: 
plainants, by their counsel, appeared in obedience to this rule, 
and excepted to the answer. The exceptions were sustained, 
and the rule dismissed. Afterwards, on the 10th of June, 1847, 
a regular term of the Court below having intervened, and no an- 
swer to the exceptions having been filed, a second rule was grant- 
ed at Chambers, calling upon the complainants to show cause, 
on the 10th day of July thereafter, at the court house in Cass- 
ville, why the said injunction should not be dissolved, on the fol- 
lowing grounds, to-wit : 

lst. Because the answer of the defendants has been filed, 
sweating off all the equity in the bill. 

2d. Because there is no sufficient equity in the bill, to author- 
ize a Court of Equity to make any decree against the defendants, 

The complainants, by their counsel, appeared in conformity 
with the requirements of said rule, and on the argument, object- 
ed, and the Judge below determined that the Ruckersville Bank, 
the defendant, had not filed any answer. The complainants then 
objected that they could not be called on to show further cause, 
as the Court did not possess the power to call them to trial at 
Chambers, to resist the dissolution of an injunction, or to make 
any order for such dissolution, until the answer of the defendants 
had been filed ; the complainants also objected, on the ground that 
a rule had been once before granted, calling complainants to show 
cause against the dissolution of the same injunction, which had 
been argued ; and upon argument, the Court had refused to dis- 
solve the said injunction; and that this was asecond rule which 
the Court had no right to grant, when the regular term of the 
Court had intervened and been holden between the granting of 
the first and second rule, to show cause at Chambers. And also, 
the complainants insisted that the bill made a case entitling them to 
relief; and further, that they would move at the next Superior 
Court of Floyd County, to amend the bill so as to charge, that 
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the Ruckersville Bank had settled all the business of the bank, 
except what is in litigation in this suit, and that this last fact had 
come to complainants’ knowledge since the last term of Floyd 
Court. And upon all these grounds, the complainants insisted 
against and objected to dissolving the said injunction. All which 
were overruled by the Judge below, and the following order 
passed : 

“ This case came before me on this day, on the motion of the 
defendants, on the two grounds stated therein, when the solicitor 
for the complainants objected to the injunction being dissolved— 

“1st. Because the case had been before the Court heretofore, 
and the Court refused to dissolve the injunction, on the ground 
that the bill had not been fully answered, and ordered the defend- 
ants to answer over, various exceptions having been filed to the 
answer; and, 

«2dly. Because the Ruckersyille Bank had filed no answer, the 
answer filed not being under the seal of the corporation, but was 
sworn to by certain persons styling themselves the President, 
Cashier and Directors. 

“ The Court overruled the first objection, but determined that 
a corporation could only file its answer to a bill in Equity, under 
its corporate seal; and that an answer sworn to by the President, 
Cashier and Directors, he would treat as no answer of the corpos 
ration; but the answer in this case he would consider as the an- 
swer of Joseph Rucker only, who is a party to said bill. But the 
Court further determined and ordered, that the injunction be dis- 
solved, upon the ground that there is no sufficient equity in the 
bill to authorize a Court of Equity to make any decree against 
the defendants; and 2ndly, that the bill has never been sworn to 
properly, as it appears on the face of the bill that James Hemp- 
hill is the only complainant who could know anything about the 
material charges in the bill, and Moses G. Bradbury is the only 
complainant who has sworn to it.” 

To the overruling of whichgaid objections, the dissolving of 
the injunction and the making of said order, complainants ex- 
cepted. 

The writ of error was argued at the Gainesville Term, 1847, 
of this Court. The complainants insisted that the motion could 
not be entertained, for the reason that there had been a similar 
motion made once before, and refused by the Court. The record 
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discloses the fact, that the first motion to dissolve was refused, 
because the answer was not sufficient, and the exceptions taken 
thereto were sustained by the Court; and we are of the opinion 
that this objection was properly overruled by the Court below ; 
nor can we see any good reason why the complainants should ob- 
ject that the motion to dissolve was not made at the regular term 
of the Court, as the injunction continued to operate in their fa- 
vor, until the motion to dissolve was afterwards made at Cham- 
bers, pursuant to the 4th Equity rule of practice. 

The complainants further objected to the dissolution of the in- 
junction below, as appears from the decision of the Court con- 
tained in the record, “ Because the Ruckersville Bank had filed 
no answer; the answer filed not being under the seal of the cor- 
poration, but was sworn to by certain persons styling themselves 
the President, the Cashier and the Directors. The Court deter- 
mined that a corporation could only file its answer to a bill in 
Equity, under its corporate seal; and that an answer sworn to 
by the President, Cashier and Directors, would be treated as no 
answer of the corporation, but that the answer in this case would 
be considered as the answer of Joseph Rucker only, who is @ 
party to said bill. But the Court further determined and or- 
dered, that the injunction be dissolved, upon the ground that 
there is no sufficient equity in the bill, to authorize a Court of 
Equity to make any decree against the defendants; and that the 
bill has never been sworn to properly, as it appears on the face 
of the bill that James Hemphill is the only complainant who could 
know anything about the material charges in the bill, and Moses 
G. Bradbury is the only complainant who has sworn to it.” 

The decision of the Court was, that the judgment of the Court 
below be affirmed, dissolving the injunction; not because there 
was no equity in the bill which authorized a decree in favor of 
the complainants, but on the ground that the answer of the de- 
fendants had plainly and distinctly denied all the facts and cir- 
cumstances charged in the bill, ugon which complainant’s equity 
was based. 3 Kelly, 435. 

At October Term, 1847, of the Superior Court of Floyd Coun- 
ty, the cause was submitted to a special Jury, who found for the 
defendants the sum of $309,37, with costs, from which verdict an 
appeal was entered in terms of the law, by the Ruckersville 
Bank. 
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On the 25th day of April, 1848, Madison Montgomery, one of 
the complainants in the bill, made oath in open Court, that he 
was advised, and believed that it was necessary, that an impor- 
tant amendment should be made to the bill, and that he came to 
the knowledge of the facts constituting said amendment, since the 
original bill was filed, and too late to have made the amendment 
before the last term of the Court; whereupon, leave was granted 
to file the amendment, and the same, when made, was ordered to 
be served upon the defendants, or their attorney, in four months. 
The complainants charge in the amendment, that they were in- 
formed, and believe, and state it to be true, that the said Ruck- 
ersville Bank had settled and wound up all the business of said 
bank, except the unwarrantable and unjust claim which they 
were urging against the complainants ; that they had for a long 
time ceased and failed to make any return to the Comptroller 
General of the State; by reason whereof, their charter had ceased 
and become forfeited ; and that there was no proper and equita- 
ble ground or reason why the bank should be allowed to collect 
any sum, whatever, from the complainants, on account of any out- 
standing liabilities or claims against the said bank, nor did any 
cause exist why they should not be decreed to come to a full and 
fair account with the said James Hemphill, one of the complain- 
ants, and make to him all fair allowances for all the money he had 
paid. They further charged, that there was not any matter or 
thing, now existing, which should prevent such just and 
equitable settlement, which they are now and always have been 
ready and willing to make. They further charged, that the de- 
fendants had sent notice to the debtors in Floyd County, that they 
would settle with all who resided there, and allow them, as a dis- 
count, all monies that had been paid by them into the bank, and 
that they had in fact so settled with all their debtors, except the 
complainant, James Hemphill. To this amendment, the defend- 
ants, on the 21st of February, 1849, made the following answer, 
to wit: 

“ They say that it is not true, as stated in said amendment to 
said bill, that the Ruckersville Bank has settled and wound up 
all the business of said bank, except the claim against said com- 
plainants, for the bank has now an outstanding circulation of its 
bills to the amount of four hundred and fifty dollars; two hun- 
dred and twenty dollars of which are now waiting to be redeemed, 
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but cannot be redeemed by the bank, for the want of funds ; and 
the bank is owing to depositors, and on other contracts, over two 
thousand dollars ; besides, there is a considerable amount owing 
to the bank, by various individuals, which is unsettled ; and what 
part of the same will be collected by the bank, these defendants 
cannot say. And these defendants further answering, say that 
they admit that regular returns have not been made to the Comp- 
troller General of this State, as the law requires, for sometime 
past, and the reason it has not been done, was, because the bank 
had no funds to operate on—had nothing to report, except what 
the bank owed, and what was due the bank, the principal portion 
of which was in an uncertain condition ; and the expense of ma- 
king semi-annual reports was considered too heavy for the bank 
to bear, under all the circumstances, as it would decrease, consid- 
erably, the small amount that will be due the stockholders of said 
bank, when it shall be able to make a settlement of all its trans- 
actions. But these defendants deny that the charter of said bank 
is forfeited, and they insist that it can only be done by a judg- 
ment of a Court of competent jurisdiction, ona proceeding insti- 
tuted against the bank for that purpose ; and they insist that said 
complainants have no right to inquire into the forfeiture of the 
charter of said bank, in this collateral way ; for it cannot lessen, 
in any degree, their obligation to pay the amount they owe the 
bank. And they deny that there is no proper grounds or rea- 
sons why said bank should be allowed to collect any sum from 
said complainants, for they have already stated, in this their an- 
swer to said amendments, the outstanding liabilities of said bank, 
and they deny that no cause exists now, why said bank should not 
come to a settlement and an account with said James Hemphill, 
one of said complainants, .and make to him allowance for all the 
money he has paid into said bank, on his stock, (and all other mo- 
ney paid by him has been allowed ;) for they have stated in this 
their answer to said amendment, that there is a considerable 
amount due and owing the bank, by various individuals, and that 
they did not know and could not say, what part would be collect- 
ed by the bank besides this. When the bank shall have collected 
all the debts due it, that can be collected, and paid all its liabilities, 
there will be but a small part of the sum paid into the bank, by 
the stockholders, on their stock, to be distributed among them ; 
but how much it will be, these defendants cannot say, under 
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the existing condition of the affairs of the bank; and the reason 
why the stockholders have made nothing, and lost nearly all their 
stock, has been owing to the heavy losses of the bank in’various 
ways. Itlost a large amount by an arrangement made with the 
Bank of Brunswick, for the redemption of the bills of the Ruck- 
ersville Bank, in order to prevent the sale of the property of the 
stockholders, which was mortgaged to redeem its bills, and to 
save the credit of the bank, and thereby a heavy loss to the bill- 
holders, which would have ensued if the bank had failed to re- 
deem its bills; and during the constant run which was made upon 
the bank for specie, the directors used every exertion to make 
collections, and save the heavy losses the bank was constantly sus- 
staining, but was unable to do so; and if those who owed the 
bank—James Hemphill and others—had paid up their liabilities 
to the bank as they ought to have done, it would have saved 
large sums of money which the stockholders would have receiv- 
ed, but which are now lost forever in this way, and in attorney’s 
fees, insolvent debtors, and in various other ways, the bank has 
lost large sums of money. Even the expenses in trying to col- 
lect the money which said complainants ‘justly owe the bank, in 
attorney’s fees, and sending agents and attorneys to Rome, to at- 
tend to the claim, has amounted to over one thousand dollars, 
and the debt is yet unpaid; and for these reasons, these defend- 
ants insist that said James Hemphill cannot be allowed the money 
which he paid into said bank on his stock; and these defendants 
deny that there is no matter or thing existing to prevent a settle- 
ment with said complainants, and they refer to the reason herein 
set forth; and they deny that said complainants have ever been 
ready and willing to make a fair settlement with said bank. For 
these defendants state, that the cashier of said bank, William B. 
White, went to the City of Rome, inthe month of July last, with 
the books of the bank, in order to make a settlement with said 
complainants, if possible, and to avoid any other or farther trou- 
ble and expense in trying to collect said debt, and this after being 
informed that said complainants were willing to make a fair settle- 
ment; but after incurring the trouble and expense of going to 
Rome, and exhibiting the books of the bank, showing all the pro- 
fits and losses of the bank, to the son of said James Hemphill, 
(who professed to have authority to settle said claim,) and to the 
attorney of said complainants, and making an estimate, as well as 
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could be made, showing the amount that would probably be due 
to said James Hemphill, on his stock, (for it was impossible to 
make a correct estimate under the circumstances,) and offering to 
allow the same as a credit on the debt, said complainants were, 
and still are owing said bank. Said complainants, by their agent 
and attorney aforesaid, refused to settle; and such was the anxi- 
ety of said cashier to settle upon, and bring toa close this trouble- 
some and expensive law suit, that he then and there, in order to 
effect a settlement, offered to the said son of said James Hemp- 
hill, a large sum of money, more than was justly due him, or can 
ever be due him, on any fair settlement; and this liberal proposi- 
tion was also refused. (And this proposition was made, which ap- 
peared to be doing injustice to the other stockholders, because it 
was thought better to give the sum to said James Hempbill, than 
to spend it in litigation.) And it was insisted, and no other set- 
tlement would they offer to make, that said James Hemphill 
should be allowed, as a credit on the fi. fa. the bank holds against 
him and the other complainants, the full amount of the stock he 
paid into said bank, with the legal interest thereon from the time 
it was paid in; when the books showed them, and truly too, that 
all the rest of the stockholders will receive hut a small part of 
stock paid into said bank by them. This unjust proposition was 
refused, and these defendants have no right, and never will wil- 
lingly do such injustice to the rest of the stockholders of said 
bank. These defendants deny having any recollection that they 
ever sent any such message to the debtors of said bank in Floyd 
County, or any thing of the kind, as charged in said amended 
bill, And they deny that said bank has ever settled with any 
stockholder, and allowed him to withdraw his stock, except one, 
and that was before heavy losses of the bank, which have been 
referred to, were sustained. Nothing of this sort has taken place 
since. And these defendants, further answering, state that they 
are anxious to bring to a close and settle up all the affairs of said 
bank ; and as soon as this is done, said James Hemphill will be 
allowed and paid him all that is justly due him on the stock he 
owns in said bank.” 

The appeal cause was, on the 12th day of July, 1849, submit- 
ted toa Special Jury on the bill and answer—no testimony be- 
ing offered on either side. The defendants’ counsel then moved 
to dismiss the bill, because the equity of the bill being fully deni- 














GAINESVILLE, SEPTEMBER TERM, 1849. 409 
Ruckersville Bank and others vs. Hemphill and others. 








ed in the answer, no decree could be made in favor of the com- 
plainants, which motion was overruled by the Court. 

After the argument had closed, counsel for the defendants ask- 
ed the Court to charge the Jury— 

ist. That the answer of the defendants having denied the con- 
tract set up in the bill, and no evidence having been offered to dis- 
prove the answer, the defendants are entitled to recover, and the 
Jury must so find. 

2d. That if the answer of the defendants denies the contract 
set forth, in the bill, it is conclusive, and the Jury must find for 
the defendants, unless the answer is contradicted by two witnes- 
ses, or one witness and corroborating circumstances. 

3d. That the answer of the defendants having “denied all the 
facts and circumstances upon which the complainants’ equity is 
based,” the Jury must find for the defendants, unless the answer 
is disproved by two witnesses, or one witness and corroborating 
circumstances. 

Which charges the Court refused to give, but remarked to the 
Jury, to each of said charges, “ If the premises be true, this is a 
correct principle of law.” 

The defendants’ counsel also asked the Court to charge the 
Jury, “that Hemphill was not entitled, under the evidence in the 
case, to be allowed the amount of the stock paid into said bank.” 
Which charge the Court refused to give, but remarked to the 
Jury, “ This would be determining a question by the Court which 
the Jury must determine.” 

The Court farther charged the Jury, “I am at a loss how to 
charge you in this cause. I feel disposed to compel this bank to 
account with Hemphill, for it has manifested a disposition through- 
out this case not to do it, and to place'the matter in such a condi- 
tion that the Court and Jury cannot do it; and yet it is insisted 
that the Supreme Court has determined that all the equity in this 
bill has been denied by the answer. You can retire and do as 
you may think is right and proper between the parties.” 

The Jury then retired, and in a short time sent to the Court for 
the fi. fa. which was enjoined by the bill. The counsel for the 
defendants objected to the fi. fia. being sent to the Jury, and the 
Court sent the Jury word that they could not have it. Ina short 
time thereafter, one of the Jury came into Court, and after con- 
versing with the Court for a few minutes, the Court stated to the 
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counsel for the defendants, that he thought that they had better 
let the Jury have the fi. fa.; but the counsel for the defendants 
still objected to its going to the Jury, and the Court then told the 
Sheriff to “take the fi. fa. and carry it tothe Jury, and if the de- 
fendants were dissatisfied with it, they could take the case to the 
Supreme Court.” The fi. fa. was then carried tothe Jury, who 
afterwards returned into the Court the following decree: “ We, 
the Jury, decree that defendants do allow complainants fourteen 
hundred dollars, with interest from the time it was paid into bank 
to this date, in settlkement—it being the amount of complainant’s 
stock in said Ruckersville Bank.” 

The counsel for the defendants having given the complainants’ 
counsel notice, by the service required by law, then applied to 
the Court to set aside the verdict, and grant a new trial on the 
following grounds, to wit: 

Ist. Because there was no evidence to authorize said verdict. 

2d. Because the verdict of the Jury was contrary to the evi- 
dence. 

3d. Because the verdict of the Jury was against law. 

4th. Because after the Jury had retired to their room, the 
Court permitted the f. fu. which was enjoined, to be carried to 
the Jury, to aid them in making a decree—said fi. fa. not having 
been read in evidence to the Jury, and the counsel for the defend- 
ants objecting to it at the time. 

Which motion was overruled by the Court, and the defendant 
excepted tothe judgment and opinion of said Court, in overrul- 
ing the motion of the defendants to dismiss said bill ; in refusing 
to give the charges as requested by the defendants ; also, excepted 
to the charge of said Court as given to the Jury; to the decision 
of said Court in allowing said fi. fa. to be carried to the Jury ; 
to said Court conversing with said Juror about said case, after the 
cause had been submitted to the Jury and they had retired from 
the Court-room; to the decision of said Court in refusing to set 
aside the verdict and grant a new trial, as applied for by said de- 
fendants. 

[1.] The first point to be considered is, whether, when a cause 
is submitted upon the bill and answer alone, without any corrob- 
orating proof to sustain the charges in the bill, or to contradict 
the statements in the answer, and the answer plainly and distinct- 
ly denies all the facts and circumstances charged in the bill upon 
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which the complainant’s equity is based, there can be a decree 
rendered for the complainant? 

Mr. Daniel states, that in that event the Court will dismiss the 
bill fur want of sufficient matter, confessed by the answer, to 
make a decree. 2 Dan. Ch. Pr. 1189. Gresley, in his Treatise 
on the Law of Evidence in Courts of Equity, (p. 4,) thus states 
the rule: “In cases where a material fact was directly put in is- 
sue by the answer, the Courts of Equity followed the maxim of 
the Civil Law, responsio unius non omnino audiatur, and required 
the evidence of two witnesses as the foundation for a decree; but 
of late years the rule has been referred more closely to the equi- 
table principle on which it is grounded, namely : the equal right to 
credit which a defendant may claim when his oath, positively, 
clearly and precisely given, and consequently subjecting him to 
the penalties of perjury, as opposed to the oath of a single wit- 
ness. When this is the case, some corroboration is required—the 
testimony of a second witness, or any circumstances which may 
give a turn to the balance.” 

Professor Greenleaf, after citing this authority with approba- 
tion, adds: “ For the plaintiff, by calling on the defendant to an- 
swer an allegation which he makes, thereby admits the answer 
to.be evidence. In such case, if the defendant, in express terms, 
negatives the allegations in the bill, and the bill is supported by 
the evidence of only a single witness, affirming what has been so 
denied, the Court will neither make a decree, nor send the case 
to be tried at law, but will simply dismiss the bill.” 1 Greenif. 
Ev. 298. 

And Judge Story, in his Commentary upon Equity Jurispru- 
dence, says, “‘ But in Courts of Equity, the parties plaintiffs as 
well as defendants, may reciprocally require and use the testimony 
of each other upon a bill and cross-bill for the purpose; and in 
every case the answer of the defendant to a bill filed against him, 
upon any matter stated in the bill, and responsive to it, is evi- 
dence in ‘his own favor. Nay, the doctrine of Equity goes far- 
ther; for not only is such an answer proof in favor of the de- 
fendant, as to matters of fact of which the bill seeks a disclosure 
from him; but it is conclusive in his favor, unless it is overcome 
by the satisfactory testimony of two opposing witnesses, or of one 
witness, corroborated by other circumstances and facts, which 
give to it a greater weight than the answer, or which are equiva- 
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lent in weight to a second witness ; or, to express the doctrine in 
another form, it is an invariable rule in Equity, that where the 
defendant, in express terms, negatives the allegations in the bill, 
and the evidence is only of one person, affirming as a witness 
what has been so negatived, the Court will neither make a decree, 
nor send the case to be tried at Law, but will simply dismiss the 
bill,” 2 Story’s Eq. Jur. §1528. 

Not only all the elementary works, but all the reported cases, 
both in England and in this country, uniformly maintain the same 
doctrine, to wit : not only that theve can be no decree, where the 
case is submitted on the bill and answer—all the allegations in 
the bill being fully negatived by the answer—but that the bill will 
be dismissed, unless the answer is controverted by two witnesses, 
or one witness and circumstances. Pember and his wife vs. Math- 
us, 1 Bro. Ch. Cas. 44. Cook vs. Clayworth, and Savage vs. 
Brocksopp, 18 Ves. 12, 335. Clarke vs. Vannensdyke, 9 Cranch, 
160. Lenox vs. Prout, 3 Wheat. 520. Beatty vs. Smith, 2 Hen. 
§ Munf. 395. Moffatt vs. McDowall, 1 McCord’s Ch, 434, 440. 
Smith vs. Bush, 1 Johns. Ch. R. 459. Sullivanvs. Baby, 1 Litt. 
42. Roberts vs. Salisbury, 3 Gill §& John. 425. Hawkins vs. 
Emley, 3 Monroe, 325. McGowan vs. Young, 3 Stew. § Port. 161. 
Alexander vs. Wallace, 10 Yerg. 115. Gaither vs. Caldwell, 1 
Dev. & Bat. Eq. 509. Daniel vs. Mitchell, 1 Stor. C. C. R. 172. 
Neville vs. Demerritt, 1 Green. Ch, R. 322. 

Indeed, the presiding Judge seems, himself, to have recogniz- 
ed this proposition ; for when called on to instruct the Jury, that 
the answer of the defendants having denied all the facts and cir- “ 
cumstances upon which the complainants’ equity was based, the. 
Jury must find for the defendants, unless the answer was disprov- 
ed by two witnesses, or one witness and corroborating circum- 
stances, he replied, “If the premises be true, this is a correct 
principle of law.” 

Why, then, was the bill sent to the Jury for trial, and a decree 
rendered in favor of the complainants, not only without evidence, 
but contrary to the sworn answers of each and every one of the 
defendants? and a new trial refused, when applied for, upon the 
grounds that the verdict was contrary to evidence and against 
law ¢ 

The presiding Judge had, himself, decided that there was no 
equity in the original bill, upon which a decree could be render- 
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ed for the complainants. 3 Kelly, 440. And this Court had held, 
that whatever of equity there might be in the original bill, was 
fully sworn off by the answer. What fact, theu, was assumed in 
the charge as asked for, which was not true? It could only be, 
of course, that the allegations in the amended bill had. not been 
negatived., 

I have already referred to both of these documents, and it 
will puzzle the most lynx-eyed legal acumen, to point to a charge 
in the amended bill, that is not positively, plainly and precisely de- 
nied in the amended answer. If it were not so, it was the duty of 
the Court to have specified wherein the answer was not respon- 
sive to the bill, but contained matter in defence or evidence mere- 
ly. In the latter case, it is admitted that the defendant’s answer 
is no proof whatsoever of the facts stated in it, but they must be 
established by independent testimony. 

The verdict of the Jury was, therefore, clearly contrary to 
evidence and against law, and the motion for a new trial ought, 
unhesitatingly, to have been granted. , 

[2.] The next point to be considered is, was the complainant, 
Hemphill, entitled to be allowed as a set-off to the debt which he 
owed the bank for borrowed money, the amount of assessment 
which he had paid upon his stock ? 

Equity generally follows the Law asto the doctrine of set-off, 
and if there is a connection between the demands, Equity acts 
upon it and allows a set-off under particular circumstances. The 
mere existence of cross-demands, will not be sufficient to justify 
a set-off in Equity. Rawson vs. Samuel, 1 Craig § Phillips, 161, 
178,179. Whyte vs. O’ Brien, 1 Stu. & Shi.551. Indeed, a set- 
off is ordinarily allowed in Equity, only when the party seeking 
the benefit of it, can show some eguztable ground for being pro- 
tected against his adversary’s demand, and the mere existence of 
cross-demands is not sufficient. A fortiori, a Court of Equity 
will not interpose on the ground of an equitable set-off, to pre- 
vent the party from recovering a sum awarded to him for dama- 
ges for a breach of contract, merely because there is an unsettled 
account between him and the other party, in respect to dealings 
arising out of the same contract. 2 Stor. Eq. Jur. §1436. 

In the case of Rawson vs. Samuel, Lord Cottenham said, “ We 
speak familiarly of equitable set-off as distinguished from the set- 
off at law; but it will be found that this equitable set-off exists 
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in cases where the party seeking the benefit of it, can show some 
equitable ground for being protected against his adversary’s de- 
mand. ‘The mere existence of cross-demands is not enough. Is 
there any equity,” the Chancellor asks, “in preventing a party 
who has recovered damages at law, from receiving them, because 
he may be found to be indebted upon the balance of an unsettled 
account, to the party against whom the damages have been reco- 
vered? Suppose the balance should be found to be due to the 
plaintiff at law, what compensation could be made to him for the 
injury he must have sustained by the delay? The Jury assess 
the damages, as the compensation due at the time of their verdict. 
Their verdict can be no compensation for the additional injury 
which the delay in payment may occasion. What equity, then, 
have the present plaintiffs to be protected against the damages 
awarded against them ?” 

And it may well be asked, what equity has Hemphill to be 
protected against the judgment recovered against him for money 
loaned? Why should he thus get the start of the other stock- 
holders, in being allowed his pro rata distribution of the surplus 
assets? Is the fact that he has received accommodation heretofore, 
any reason why he should be preferred now? He does not allege 
the insolvency of the officers into whose hands the money, when 
collected, will come, nor any other particular reason, for prevent- 
ing the payment. What, then, is his equity? We are, after 
carefully considering all the circumstances of this case, wholly 
unable to discover it. On the contrary, on every consideration of 
right and justice, he is bound to pay up the debt which he owes, 
so as to enable the defendants to close up the concern. 

[3.] If the express agreement set up in the bill, to come to a 
settlement, and set-off the mutual indebtedness, had been estab- 
lished, or had it been admitted by the answer, or proven aliunde, 
that the affairs of the company were wound up, and that notice 
had been given to the stockholders, or 4 portion of them, to come 
forward and receive their dividend, a Court of Equity would in- 
terfere, although at Common Law the party would be remediless, 
Jeffs vs Wood, 2 P. Wms. 128, 129. Whitaker vs. Rush, Ambler, 
408. Hawkins vs. Freeman, 2 Eg. Ca. Abr. 10, pl. 10. But 
here the special contract, notice to stockholders, &c. are not only 
denied most positively in the answer, but the letter purporting to 
have been written by the bank to its attorneys, instructing them 
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how to act under the alleged stipulation or arrangement between 
the parties, and which was transmitted by Hemphill himself, goes 
far to prove that such could not, at least, have been the under- 
standing of the bank. 

Would a debtor to an estate, upon a contract made with the 
testator or intestate, or with the representative, for property 
bought at the sale, be allowed to go into Equity, and without al- 
leging any special circumstance, as for instance the insolvency of 
the executor or administrator, be entitled to have the debt which 
he owed, set-off by his legacy or distributive share of the estate? 
We think it plain that this could not be done. The administra- 
tion could not be thus arrested. Besides, it would enable any and 
every debtor who was a legatee or distributee, when called on for 
payment, to have the whole administration overhauled or exam- 
ined over again. 

Just so in the present case. Ifthis stockholder is entitled to 
this investigation, every other stockholder who happens to be a 
debtor, (and stockholders are not unfrequently debtors to their 
own corporations,) would be entitled to the same privilege, and 
thus, instead of preventing litigation, one of the grounds occupi- 
ed why this proceeding should be sanctioned, it would be multi- 
plied almost indefinitely. 

But, apart from all this, when a decree is to be made, settling 
the interest of any one stockholder, in the surplus on hand to be 
divided, ought not ad/ the stockholders to be made parties? Are 
they not directly interested in the decree to be rendered? As 
well might a bill be brought by one partner against another, pray- 
ing for a dissolution and settlement of the concern, when several 
of the members of the partnership were left out of the proceed- 
ing. All are indispensable parties, since the decree would affect 
all. Any other course would be productive of interminable liti- 
gation; and what contradictory results would follow, although the 
factsin each case might be identically the same? To one stock- 
holder one Jury might award one-half, to another, another Jury 
would decree perhaps one-third, and to another one-fourth only 
of the capital paid in, notwithstanding each was entitled to the 
same rate of distribution. It seems to me unnecessary to press 
this argument farther. Both reason and authority are manifestly 
against the complainant’s right to the relief which he seeks. 

Complaint is made against the charge of the Court, as already 
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copied in the narrative which I have given of this case. Passing 
by the extra-judicial condemnation of the conduct and motives of 
the defendants, there is one thing a little remarkable in this mat- 
ter. The presiding Judge charges the bank with manifesting a 
disposition throughout this case, of not being willing to account 
with Hemphill; overlooking, it would seem, the fact that after 
the collection of the bank debt against Hemphill had been sus- 
pended for upwards of two years, to-wit: from March, 1845, to 
July, 1847, by an injunction obtained by Hemphill, that 4e, him- 
self, decided, that taking all the allegations in the complainant’s 
billto be true, and conceding that all the reasons assigned by 
Hemphill why the money due upon his note should not be paid, 
were well founded, that still “there was no sufficient equity in the 
bill to make any decree against the defendants.” 3 Kelly, 440. 
With what propriety, then, could the Court charge the Jury, that 
“ He was disposed to compel the bank to account with Hemphill, 
for 2¢ had manifested a disposition throughout this case not to do it, 
and to place the matter in such a condition that the Court and 
Jury could not do vit.” If the Court could see no equity in the 
bill itself, what was there in the answer, which denied every ma- 
terial statement in the bill, to justify this rebuke ? 

It istrue that we affirmed the interlocutory order of the Cir- 
cuit Judge, dissolving the injunction. It was upon the ground, 
however, that the answer of the defendants plainly and distinctly 
denied all the facts and circumstances charged in the bill upon 
which the complainant’s equity was based, and not because there 
was not sufficient equity in the bill itself. 3 Kelly, 445, 446. 

We have had time and opportunity to review the matter ma- 
turely, and our opinion with respect to it has never wavered or 
been different from that which we originally entertained; and 
that is, that taking all the charges in the complainant’s bill, includ- 
ing the verbal agreement alleged to have been entered into be- 
tween the bank and Hemphill, in August, 1843, ¢o be true, thata 
strong case for the exercise of the equitable jurisdiction of the 
Court was clearly made out; but we held then, as we hold now, 
since the amendment of the pleadings, that the answer has most 
positively and fully negatived every fact charged in the bill upon 
which the complainants’ equity rested; that this being the 
case, the injunction originally granted, was properly dissolved at 
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the time, and that upon the bill and answer alone, as amended, no 
decree can be rendered for the complainants. 

We trust that we have now made ourselves sufficiently intelli- 
gible, and that at the re-hearing, the presiding Judge will not be 
again “at a loss to know how to charge” the Jury ; and we regret 
that any obscurity on our part, should have prevented the former 
decision which was made in this case, from being “respected and 
carried into full effect by the Court below,” as all the judgments of 
this Court are required to be by the Act which organized it. 
Act of 1845, §5. 

[4.] Upon what principle the charge to the Jury, that whether 
the Supreme Court had passed upon the matter or not, (for such 
is its substance,) that they “could retire and do as they might 
think right and proper,” can be sustained, I am at a loss to under- 
stand. Is it true that the Jury, under the Constitution and laws 
of force in this State, have the unlimited control over cases, and 
may render any verdict they may think right and proper, regard- 
less alike of the law and the testimony? The wildest reformer, 
I apprehend, would scarcely go to this extent. 

It was manifestly erroneous in the Court, in its instructions to 
the Jury, to confer upon them such latitude of discretion—to 
transfer to them, without limitation, and at random, the power of 
judicature, which the law devolves upon the Bench. 

“It is wisely ordered,” says Judge Blackstone, “ that the prin- 
ciples and axioms of law, which are general propositions, flowing 
from abstracted reason, and not accommodated to times or to 
men, should be deposited in the breasts of the Judges, to be occa- 
sionally applied to such facts as come properly ascertained before 
them; for here partiality can have little scope—the law is well 
known, and is the same for all ranks and degrees—it follows as a 
regular conclusion from the premises of fact pre-established.” 3 
Black. Com. 380. 

Instead, therefore, of referring the whole matter to the Jury, to 
be determined according to some rule which fancy or caprice 
might suggest, it was the duty of the presiding Judge to have 
presented the law of the case distinctly to them—one from the 
responsibility of which he could not shrink—one which he owed 
to himself, the parties and the country. It was just one of the 
cases where the Court, without being guilty of any invasion of 
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the rights and privileges of the Jury, should have seen to it, that 
the law was administered and justice done to the parties. 

[5.] There are two other objections to the proceedings which 
transpired in the Court below, which may be considered togeth- 
er. I will state them in the very language of the bill of excep- 
tions. “The Jury then retired, and in a short time sent to the 
Court for the fi. fa. which was enjoined by the bill. The counsel 
for the defendants objected to the fi. fa. being sent to the Jury, 
and the Court sent the Jury word that they could not have it. In 
a short time thereafter, one of the Jury came into Court, and af- 
ter conversing with the Court for a few minutes, the Court stated to 
the counsel for the defendants, that he thought that they had bet- 
ter let the Jury have the 7. fa.; but the counsel for the defend- 
ants still objected to its going to the Jury, and the Court then told 
the Sheriff to take the fi. fa. and carry it to the Jury, and if the 
defendants were dissatisfied with it, they could take the case to 
the Supreme Court.” 

It will hardly be expected, I apprehend, that we should grave- 
ly discuss the questions presented in this portion of the record, i. 
e. the right of the Court to converse with one of the Jury re- 
specting the case, after the Jury had been charged with the 
cause, and had retired to make up their verdict, and to send an 
important paper to their room, which was not in evidence, without 
the consent, and against the protest of the party against whom it 
was to operate. The views of this Court upon these points, were 
fully expressed in the case of Killen vs. Sistrunk and Wife, re- 
cently decided at Decatur. Ante, 283. 

Without this paper, it is probable that the Jury could not have 
agreed upona verdict. Had it been introduced as evidence on 
the trial, it would have entitled the defendants’ solicitor to the 
conclusion of the argument; whereas, the parties having gone to 
trial on the bill and answer alone, the complainants’ solicitor was 
entitled to the conclusion. Egwity Rules, 15. 2 Kelly, 484. 
Here was an important legal right, then, of which the defendant 
was deprived, to say nothing of his privilege to rebut this paper, 
had it been offered in evidence, and to comment upon it in the 
argument. 

If aJudge may do this in a civil cause, why not in a criminal ? 
Let the practice here pursued be established, and what security 
has any suitor? And, in the language of Chief Justice Parker, 
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in Sargent vs. Roberts and others, (1 Pick. R. 337,) “ it is not suf- 
ficient to say, that this power is in hands highly responsible for 
the proper exercise of it.” Its exercise must be checked at once, 
or trial at law is a mockery anda farce. Nor is it any sufficient 
reply to make to the party thus injured, “that if dissatisfied, he 
can take the case tothe Supreme Court.” It is but poor com- 
pensation to the citizen whose rights are thus violated, to be told, 
by the presiding Judge, that he may have redress elsewhere. He 
may not be able to incur the expense of continuing the litigation 
and making this remedy available. He is entitled to have the 
law administered in every Court where his rights are in contro- 
versy. 

As no other redress is sought on this occasion, than the correc- 
tion of the errors apparent upon the record, we have but to add, 
that the judgment is reversed, and the cause remanded. 





No. 67.—Joun CuHams ee, plaintiff in error, vs. Toomas E. Hot- 
coms, defendant. 


[1.] The Inferior Courts in this State have jurisdiction, under the Act of 1847, 
to discharge defendants imprisoned on mesne or final process for debt, 
when the jail fees are not paid weekly, on a writ of habeas corpus; and the 
judgment of such Court, whether erroneous or not, ordering the Sheriff to 
discharge a defendant imprisoned on final process for debt, will be a protec- 
tion to such officer. 


Rule against the Sheriff, in Forsyth Superior Court. Decided 
by Judge Wricut, August Term, 1849. / 


William G. Field was arrested under a ca. sa. in favor of defend- 
ant in error, by the plaintiffin error, who was Sheriff of Forsyth 
County. Field gave bond for his appearance, to take the benefit 
of the “ Honest Debtor’s Act,” at the February Term, 1849. 
At that term he was delivered up by his sureties, and the Sheriff 
was ordered by the Court to commit him to jail “ until he made 
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a full and fair disclosure of all his property, or is otherwise dis- 
charged by law.” 

On the 3d of April, 1849, on application to the Inferior Court, 
a writ of habeas corpus was granted; and on the hearing, Field 
was ordered to be discharged, on the ground that the jail fees had 
not been paid weekly, as required by the Statute. The jail fees 
were paid before the order was passed. 

At August Term, 1849, a rule was taken against the Sheriff, 
Chamblee, to show cause why he should not pay over the mo- 
ney due on the ca.sa. The Sheriff returned the foregoing facts ; 
and on this showing, the Court made the rule absolute. 

To this decision the Sheriff excepted. 


W. Arwy, for plaintiff in error. 


Brown & Hurcuins, represented by T. R. R. Coss, for de- 
fendant. 


By the Court-—Warner, J. delivering the opinion. 


|1.] The only question made on the record in this case is, as 


to the liability of the Sheriff for the discharge of Field, who was 
in his custody on final process for debt. The Sheriff wa8 or- 
dered to discharge Field from .his custody, by the judgment 
of the Inferior Court, on a writ of habeas corpus. Had the 
Inferior Court jurisdiction to discharge Field from the cus- 
tody of the Sheriff? By the second section of the Act of 
1847, it is declared, that “If any person or persons be impris- 
oned in the common jail of any County in this State, on mesne 
or final process for debt, if the plaintiff in suit or execution, his 
agent or attorney, does not pay up, at the end of each and every 
week, the jail fees which have accrued, then, and in that case, 
the Inferior Court may, and they are hereby authorized to dis- 
charge the defendant or defendants, by writ of habeas corpus. 
Pamp. Laws 1847, 196. 

The Inferior Court, by this Statute, had jurisdiction to dis- 
charge the debtor on habeas corpus, and whether the judgment of 
the Court was erroneous or not, it afforded a sufficient protection 
to the Sheriff, who acted in obedience to it. The general rule, as 
stated by Mr. Chitty, is, that no action whatever can be support- 
ed for any act, however erroneous, if expressly sanctioned by the 
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judgment or direction of one of the Superior Courts at West- 
minster; or even by an Inferior Magistrate acting within the 
scope of his jurisdiction. 1 Chitty’s Pl. 183. See, also, Warner 
vs. Shed, 10 Johns. R. 145. Beach vs. Furman, 9 Johns. 229 ; 
and Savacool vs. Boughton, 5 Wend. 170, to the same point. 

Let the judgment of the Court below be reversed. 











No. 68.—Ezexret Henperson, plaintiff in error, vs. Rosert S. 
HeEnpDERSON, defendant. 






[1.] Service of the notice of the signing of the bill of exceptions, by the plain- 
tiffin error, in person, is not in compliance with the Statute organizing the 





Supreme Court. 









A motion was made to dismiss this writ of error, among other 
grounds, 

1. Because notice of the signing of the bill of exceptions, was 
not served by a Sheriff, Constable, or Attorney of the Superior 
Court, as the law requires. 

2. Because the evidence in the Court below is not embodied in 
the bill of exceptions, as required by the rules of this Court. 

It appeared from the record that the notice of the signing of 
the bill of exceptions, was served by the plaintiff in error. The 
bill of exceptions was tendered on 4th September, 1849, and had 
no reference, whatever, to the evidence. There was a separate 
sheet of paper, purporting to contain the evidence, on the back - 
of which the Judge certified, qn 10th August, 1849, that the 
same was a copy, in substance, of the evidence. 















Akin, for the motion. 


Hoorer & LATHAM, contra. 





SUPREME COURT OF GEORGIA. 


State of Georgia vs. Jones. 








By the Court—Warner, J. delivering the opinion. 


The 4th section of the Act organizing the Supreme Court, 
requires that a copy of the notice of the signing the bill of ex- 
ceptions, shall be served by a Sheriff, Constable or Attorney of 
the Superior Court ; here it is served by another person. Let 
the motion to dismiss the writ of error be sustained, on both the 
grounds taken. 





No. 69.—Tue Strate or Georera, plaintiff in error, vs. WILLIAM 
Jones, defendant in error. 


[{1.] A writ of error does not lie to this Court, in a criminal case, at the instance 
of the State. 


This writ of error was sued out to review a decision of Judge 
Wrient, ordering an indictment quashed against the defendant, 
who was charged, in Lumpkin Superior Court, with the offence 
of false imprisonment. A motion was made to dismiss the writ in 
this Court, on the ground, that under the Act organizing. this 
Court, a writ of error does not lie at the instance of the State to 
review a decision in favor of the defendant. 


J. W. H. Unperwoop, for the motion. 

C. PEepues, representing Worp, Solicitor General, contra. 

By the Court.—Nisset, J. delivering the opinion. 

[1.] A motion was made in the Court below to quash the in- 
dictment, which was sustained, and upon that judgment, the State 


brought this writ of error. A motion is now made before us to 
dismiss the writ, upon the ground that the State cannot, in a crim- 
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inal case, bring a writ of error to this Court. We sustain the 
motion, and the writ is dismissed. The effect of a judgment to 
quash, is to annul the indictment, and is founded upon such defect 
therein, as would make it impossible to execute judgment in the 
case. An order to quash is therefore a final disposition of the 
cause. The question here seems to be resolvable into three in- 
quiries. 

1. Whether, upon general principles, the State is entitled to a 
review in any form of alleged errors in criminal cases ? 

2. Whether the Constitution of the United States has any bear- 
ing upon the question ? and, 

3. Whether the Act of our own Legislature, organizing this 
Court, has granted to the State the right of being heard upon a 
writ oferror in criminal cases 4 

The Common Law writ of error removes nothing for examina- 
tion but the question of law, upon which error is assigned. It 
removes no facts. That is, no new inquiry can be instituted up- 
on it as to the facts. Yet, the corrective Court takes, is obliged 
to take cognizance of the facts as they appear upon the record, and 
pronounces the law arising upon the facts. By our own Act, the 
jurisdiction of this Court is limited to questions of law. Story’s 
Com. on the Const. 3 vol. §§1756, 1759. 3 Dall. 321. 6 Wheat. 
409 10412. Act of 1845. 

At Common Law, this writ is grantable ex debito justitia, to 
the subject, zm all cases, except treason and felony. 2 Salk. 504. 
3 Durnf. § East, 78. 9 Price,606. 2 Tidd, 1134. The right of 
new trial and to the writ of error, depend upon the same princi- 
ples, as in case of reversal upon writ of error, a rehearing is gen- 
erally awarded. The subject in England is not entitled to a new 
trial in cases of treason and felony, when convicted, no matter 
what may have been the errors of the Court or of the Jury. He 
is in all such cases turned over to the mercy of the Crown. 6 
Durnf. § East,638. 2 Tidd,911. 13 East,416,n.(6) 4 Black. 
Com. 362, note 33. 2 Russell on Crimes, 726. 8 Wend. 549. 
2 Sumner, 19. 

In this country a new trial will be granted to the prisoner, I ap- 
prehend, in all cases, when according to law, in any case, he may 
be entitled to it. He is entitled to his bill of exceptions and writ 
of error by Statute in Georgia, as well in criminal as civil 
cases. 3 Dallas, 515, United States vs. Fries. 1 Bay, 372, State 
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vs. Hopkins. 17 Mass. 515, Commonwealth vs. Rogers. Act of 1845, 
sec. 4. 1 Leigh’s R.598. 1 Blackf. R. 399. But see 2 Sum. 19. 
The rule seems to be well settled in England, that in criminal ca- 
ses a new trial is not grantable to the Crown after verdict of ac- 
quittal, even though the acquittal be founded on the misdirection 
of the Judge. This is the general rule, and obtains in the States 
of our Union. It excludes a rehearing after acquittal upon errors 
of law, and therefore, it would seem, denies also a rehearing upon 
judgments of the Court upon questions of law, even when the Ju- 
ry have not passed upon the guilt or innocence of the prisoner. 
If the effect of the judgment is a discharge, there can be no re- 
hearing, either by new trial or writ of error. Indeed it may be 
stated as a general rule, that in criminal cases, upon general prin- 
ciples, errors are not subject to revision at the instance of the 
State. 2 Hawk. Pleas of the Crown, 442. 4 Black. Com. 361, note 
33, by Chitty. 2 Tidd’s Prac.911. 6 East, 315. 4 M. §& S. 
337. 1B. & Ald.63. 2 Chitty’s R.282, S.C. 1 Chitty’s R. 352. 
1 Chitty’s Crim. Law, 658. 1 Starkie N. P. R. 516. 5 B. §& 
Ad, 52. 2 Russ. on Crimes,726. 6 T. R. 625. Graham on New 
Trials, 505, 506. 8 Wend.549. 1 Scam.257. 1 Murphy, 257. 
5 Litt. 289. 2 Yerg. 360. 2 Virg. Cas. 202. 5 Har. & Johns. 
317. 4 Hayw.110. 2 Sumn.19. An exception to this rule is 
stated to exist, when the acquittal of the defendant is effected 
through his fraud or misconduct. 1 Chitty’s Crim. Law, 657. 

These principles are founded upon that great fundamental rule 
of the Common Law. Nemo debet bis vexari pro una et eadem 
causa; which rule, for greater caution and in stricter vigilance 
over the rights of the citizen against the State, has been in sub- 
stance embodied in the Constitution of the United States, thus: 
‘Nor shall any person be subject for the same offence, to be twice 
put in jeopardy of life or limb.” Const. U. S. art. 5, Amendments 
of March 4, 1789. 

I do not mean to say, that if otherwise entitled to the writ of er- 
ror, the State would in this case be precluded by the operation of 
this provision of the Constitution; for according to the most lib- 
eral construction of it, a defendant is protected from a second tri- 
al, only where, upon a good indictment, the Jury have been charg- 
ed with the prisoner, and have been discharged without legal ne- 
cessity—other constructions requiring that they shall be charged 
with the prisoner upon a sufficient indictment, and have delivered 
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themselves of the charge by a verdict. I express no opinion on 
these points; it is not necessary that I should in this case. Un- 
der no construction of the Constitution has it any direct bearing 
upon this case, and to show that alone, have I referred to the con- 
structions as above. In this case, the Jury were not charged with 
the trial, and the offence is only a misdemeanor. See to these 
points, United States vs. Gilbret, 2 Sumn. 19. The People vs. 
Goodwin, 18 Johns. R. 188 ; and 3 Kelly, 53, where the authori- 
ties are reviewed. 

It may be said, too, that the rule of the Common Law, denying 
to the State a new trial, contemplates cases only where there has 
been a verdict of acquittal, and cannot apply to errors in law 
committed by the Court; whereas, here, there was no verdict. 
We have seen that a new trial will not be given in cases where the 
verdict is the result of the misdirection of the Court. Errors in 
Law, therefore, cannot be reached by a new trial at the instance - 
of the State. But, farther, the Common Law maxim and the 
Constitution are founded in the humanity of the law, and in a 
jealous watchfulness over the rights of the citizen, when brought 
in unequal contest with the State. It is, doubtless, in the spirit of 
this benign rule of the Common Law, embodied in the Federal 
Constitution—a spirit of liberty and justice, tempered with mercy, 
that, in several of the States of this Union, in criminal causes a 
writ of error has been denied to the State. 

The trial of a citizen for a violation of the Criminal Law, is a 
very different thing from the trial of civil rights between two cit- 
izens. The forms of procedure, and the principles upon which 
they proceed, are different. When the prosecution is upon in- 
formation, the prosecutor is not to be viewed in the light of a 
party. He has no rights to be violated by denying the writ of 
error—he has no more interest in the administration of criminal 
justice than has every other citizen. The offence to be punished 
is against the people. The violation is of a public law—the ob- 
ject of the trial is not compensation or restitution, or the settle- 
ment of conflicting claims to property, but punishment if there 
is guilt. The punishment inures to the safety and peace of the 
whole body politic. If there is, by reason of the offence charg- 
ed, an injury done, especially to any one person, he has a remedy 
for the wrong. In criminal trials, the State—the supreme au- 
thority—that authority which makes the law, and prescribes its 

‘ voL.vu. 54 
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penalty, and executes its judgments—moves against the citizen. 
The Court, the Jury and the Solicitor General are its agents, 
The State is not a party—the State is rather an accuser—she 
charges crime, arrests, tries, convicts and executes. In criminal 
causes, the State, through her agents, is the judge who tries the 
accused. In civil cases, she stands aside and leaves the parties to 
litigate upon equal terms before a tribunal independent of both. 
Thus unequally do the State and the defendant enter upon an is- 
sue, the result of which may involve the liberty or life of the 
one, and no sensible consequence to the other. Viewed in this 
light, it is a concession in behalf of the defendant, both humane 
and reasonable, that the State should not review her own errors— 
that she should decide but once. If it were not essentially, in all 
cases, just, yet it is still expedient. It is a salutary precaution in 
favor of the citizen against an abuse of the sovereign authority ; 
for history teaches the melancholy truth, that however fenced and 
guarded, limited and defined, by laws or usages, it sometimes 
breaks over all these barriers, defies the sentiment of the world, 
and in the name of the law violates justice and outrages human- 
ity. The reign of the Stuarts in England, illustrates these 
views: that the State will not, in this signally favored country, 
thus abuse its powers, is not only hoped but believed. Vigilant 
for right and liberty, we will not trust her, but hold her steadily 
to the just limitations within which the wisdom of other States 
and past generations have circumscribed her. 

The Act of the Legislature organizing this Court, does not, in 
our judgment, authorize a criminal case to be reviewed by this 
Court by writ of error, at the instance of the State. It declares, 
‘« All causes of @ criminal or civil nature may, for alleged error in 
any decision, sentence, judgment or decree of any such Superior 
Court, be carried up from the Counties of the respective districts 
aforesaid, to the Judges of the Supreme Court, at the respective 
terms thereof for such district, to be by said Supreme Court re- 
vised and determined.” The language of this clause is held as 
conferring the right upon the State, It certainly asserts that all 
causes of a criminal nature may be carried up to the Supreme 
Court, but it does not declare by whom—it does not say by the 
State. If, however, it be conceded that it confersthe right equally 
upon the State and the defendant, yet this generality of meaning 
is qualified by subsequent provisions, so as, by fair implication, to 
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limit the right to the defendant. In prescribing the manner 
in which decisions, &c. in criminal cases shall be taken up, provi- 
sion is made applicable to the defendant—noneis made for the State, 
eo nomine,and that made for the defendant is not applicable to the 
State. The inference from these facts is irresistible, that the 
law does not,in any of its provisions, contemplate the State, and 
that it leaves the State, in this regard, subject to the general law. 
For example, it declares that “any crimival cause may be carried 
up to the Supreme Court, on a bill of exceptions in writing, spe- 
cifying the error or errors in law complained of, to be drawn up 
by the party, his counsel or attorney,” &c. &c. IftheviewI have 
taken, that in a criminal cause the State cannot, in any just sense 
be considered a party, then the word party does not embrace the 
State, and applies alone to the defendant. The use of the per- 
sonal pronoun Ais, indicates a person, to wit: the defendant. 
Neither in law language, nor in common parlance, is it usual to 
indicate a State by the use of a personal pronoun of the mascu- 
line gender. The limitation of the meaning of the word partyto 
the defendant, is yet more clearly established by the way and the 
connection in which it is used, when the Act makes provision for 
recognizance. It declares, “and if in a criminal case, where the 
offence is by law bailable, the party complaining of error shall 
enter into recognizance, with security, &c. conditioned for the ap- 
pearance, in person, of such party complaining, to abide the final 
order, judgment or sentence of said Court, and if'the offence be 
not bailable, or if the party be sentenced to imprisonment in the 
Penitentiary,” &c. &c. Clearly all this refers to the defendant. 
The State cannot appear i person, is not liable to sentence of 
imprisonment, or any other sentence, nor is she capable of any of- 
fence bailable or otherwise. These provisions are inapplicable to 
the State, and in them the State is not contemplated. Again, it 
requiring notice of the signing of the bill of exceptions to be 
given, in civil cases, the Act directs the notice to be given to the 
adverse party or his counsel—referring to both parties; but in 
criminal cases, the notice is directed to be given to the attorney or 

Solicitor General, who represents the State. Nothing any where 
is said about notice to the defendant in criminal cases, when the 
State brings the writ. This shows thatthe State was not expect- 
ed to bring the writ. If it can, then the Legislature is justly 
chargeable with the culpable injustice of authorizing the State, in 
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criminal cases, to take a bill of exceptions without giving notice 
of its being signed. Act of 1845, §4. 1 Kelly, 6. 
Let the motion be sustained, and the writ of error be dismissed. 


eee on 


Nors.—A sudden bereavement in his family called Judge Nisbet home, so 
that he did not preside during the balance of this term.—[Rep.] 





No, 70.—HeEnry Jounson, plaintiff in error, vs. RowLanp Kun- 
sEY, defendant. J 


{1.] One of the methods of impeaching a witness is, by proving that he has 
made statements out of Court, contrary to what he has testified at the trial. 
But before this can be done, the witness must be first asked, himself, upon 
cross-examination or upon a direct examination, at the instance of the party 
who seeks to bring his credit into question, whether or no he has said or de- 
clared that which is intended to be proved.* 

[2.] It is wrong in the Court, in summing up to the Jury, to select one piece 
of evidence and express a strong and decided opinion respecting it. Either 
the whole testimony should be presented, or else the duty had better be al- 
together omitted. 


Case for deceit, Floyd Superior Court. Tried ‘before Judge 
Waient, July 4,.1849. ;, 


This was an action of deceit, for falsely representing a note to 
be solvent, and thereby inducing the plaintiff below, (Kinsey,) to 
purchase it from John S. Johnson, son of the defendant below. 

On the trial, the plaintiff below, Rowland Kinsey, offered in ev- 
idence an exemplification of the record of the suit brought by 
himself on the note purchased, with the execution and entry of 
‘nulla bona” thereon, The defendant below objected to the ev- 
idence as proof of the note, and insisted that the original should 
be produced. The Court overruled the motion, and defendant 
excepted. 


Nors.—See ante Williams vs. J'urner and another. 
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Plaintiff then offered in evidence a bond, by the agent of D. R. 
Mitchell, to make titles to certain tracts of land, the considera- 
tion paid for the note. On this bond was a transfer to Henry 
Johnson, witnessed by Adrian Johnson. The plaintiff proved 
the execution of the bond, but did not prove the execution of the 
transfer. ®efendant objected to the bond as evidence, until the 
execution of the transfer was proven. The Court overruled the 
objection and defendant excepted. 

Mary Johnson, examined by commission in behalf of the de- 
fendant, in answer to the general question, to “relate all she 
knew in favor of defendant,” said “ that plaintiff, Kinsey, had of- 
fered her a horse and a tract of land, toswear that Johnson recom- 
mended the note to be good, at the time of the trade.” Plaintiff 
offered the depositions of Nancy Kinnemore, to prove that Mary 
Johnson had made contradictory statements, as to the person who 
offered her a bribe to swear a lie. 

This evidence was admitted by the Court, and defendant ex- 
cepted. 

The Court charged, among other things, “that there was one 
circumstance in the case that made a strong impression on the 
mind of the Court ; and though not conclusive, it was a strong cir- 
cumstance of fraud; that the defendant seemed to be the benefi- 
ciary of the trade; he got the land, the consideration of the note.” 
To this charge defendant excepted. 

On these several exceptions error has been assigned. 




























W. H. Unperwoop and Axun, for plaintiff in error. 


Hoorer & SHACKLEFORD, for defendant. 









By the Court—Lumprxiy, J. delivering the opinion. 


We deem it unnecessary to go into the reasons for sustaining 
the Court, as. we do, upon the first and second grounds in the bill 
of exceptions. And the only point respecting which we feel it 
to be our duty to express an opinion at length is, as to the admis- 
sibility of the testimony of Nancy Kinnemore, to impeach the . 
credit of Mary Johnson. 

[1.] The latter witness had given material evidence for the de- 
fendant ; and the object of the plaintiff was to discredit her, 
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by proving that she had made statements out of Court, contrary 
to what she had testified to on the trial. It is contended, that be- 
fore the credit of the witness can be impeached in this way, the 
witness herself must first be asked, upon cross-examination, 
whether or no he has said or declared that which is intended to 
be proved. This practice, after the subject had silane the 
most thorough discussion in the Queen’s case, was settled to be 
law by the unanimous opinion of the Judges; and it was one to 
which they held there was no exception. And in this country, 
with the exception of Maine and Massachusetts, the same course 
has been uniformly adopted. And Mr. Justice Cowen, in his note 
on Phillips’ Evidence, (vol. 2, p. 774,) and Mr. Starkie, (1 Stark. 
Ev. 484,) both state striking cases to illustrate the justice and pro- 
ptiety of the rule. 

But the difficulty presented in this case, is one which can never 
occur in the viva voce examination of a witness. The depositions 
of Mary Johnson were taken under the provisions of our Statute. 
And the statements which she made, and which are now sought 
to be attacked, came out in answer to the general interrogatory, 
to state all she knew that would make in favor of the party taking 
her testimony. There was, therefore, nothing in the questions 
propounded, to apprize the other side of the disclosures made. 
What then is to be done? Shall the rule be abandoned in such 
a case? Wethink not. Common justice to the witness attempt- 
ed to be inculpated, forbids it. The practice we propose to es- 
tablish, is this: For the party against whom the proof operates, 
so soon as he comesto the knowledge of what the witness has 
sworn, to re-examine the witness under another commission, ta- 
ken out at his instance, calling his attention to these contradictory 
statements, so as to give him an opportunity to recollect the facts 
and correct the statements already made. If, when thus asked, 
whether or no he has said or declared that which is intended to 
be proved, he admits the words imputed to him, further proof of 
them will become, of course, unnecessary ; and the witness shall 
have an opportunity, as he always should have, to give all the ex- 
planations which the facts may furnish. If he denies the state- 
ments, the party taking out the commission will not be bound by 
the answers, of course; but on the contrary, he will be allowed, 
because he has now laid the proper foundation for it, to contra- 
dict and falsify the testimony ; and his impeaching evidence will 
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be admitted for that purpuse. Thus, the rule of law, founded 
both in wisdom and humanity, will be preserved, and the adverse 
party protected at the same time, from the surprise of which he 
might justly complain, were he not permitted, in this or in some 
other way, to rebut it. 

[2.] The Court, in its charge to the Jury, after stating the law 
of the case, proceeded to remark—“ That there was one fact in 
the case which made a strong impression on the mind of the 
Court; and although not conclusive, was a strong circumstance 
of fraud ; that the defendant seemed to be the beneficiary of the 
trade. He got the land, the consideration for the note.” And 
this is complained of as being an improper mode of submitting the 
testimony. 

We have stated again and again, that a large discretion is left 
to the Courts, in expressing their opinion on the truth or weight 
of the testimony, and the utter impossibility of prescribing limits 
to the exercise of this right. It is most obviously wrong, how- 
ever, for the presiding Judge to single out an isolated fact, and 
express himself thus strongly respecting it; it is well calcula- 
ted to distort its importance in the estimation of the Jury, and to 
concentrate their attention too intensely upon it, to the underval- 
uing of the rest of the evidence. To sum up means, ex vi termini, 
to present all the proof to the consideration of the Jury. And 
unless this is done, it had better be omitted altogether. In some 
of the States, it is prohibited by law; in others it is made a dis- 
tinct ground of error for the Judge to intimate his opinion upon 
the facts, or any portion of them. And this, perhaps, is the bet- 
ter practice. 

“ When the evidence,” says Judge Blackstone, “ is gone through 
on both sides, the Judge, in the presence of the parties, the coun- 
sel and all others, sums up the whole to the Jury, omitting all su- 
perfluous circumstances, observing wherein the main question 
and principal issue lies, stating what evidence has been given to 
support it, with such remarks as he thinks necessary for their di- 
rection, and giving them his. opinion” —upon what? the testi- 
mony or any part of it, in a question of fraud? No. But “upon 
matters of Jaw arising upon that evidence.” 3 Com. 375. 

Comment is unnecessary. No better instruction could be im- 

‘parted, upon ffiis branch of the case, than what is contained in 
this extract. Judgment reversed. 
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No. 71.—Tuomas Hernpon and others, plaintiffs in error, vs. 
Doe ex dem. Joun KimBatu and another, defendants. 


[1.] The registry of a deed, not proved or acknowledged according to law, 
is not constructive notice to a subsequent purchaser.* 

[2.] A bona fide purchaser of land, without notice of any fraud or defect in the 
title, from one affected with notice, will be protected. 


Ejectment, in Chattooga Superior Court. Tried before Judge 
Wrient, April Term, 1849. 


On the trial of this cause, the plaintiff in ejectment claimed title 
through a deed made by the grantor, John Kimball, to George 
Swain, in the State of Alabama, and County of Jackson, and wit- 
nessed by Jackson Kimball, and Joseph Murphy, J. P. which 
deed, without farther probate, was admitted to record in the 
Clerk’s office in Walker County, in which the land was then in- 


cluded. 
The Court charged the Jury, that this was constructive notice 


to subsequent purchasers, and this decision is alleged to be erro- 


neous, 
The defendants below claimed title under a deed from John T. 


Story, who purchased the land at Sheriff’s sale. Evidence was 
introduced to show that the purchase by Story was fraudulent. 
The defendants were shown to be bona fide purchasers, without 
notice of the fraud. 

The Court charged the Jury, that if Story’s purchase was 
fraudulent, his title was void, and that he conveyed no title to the 
defendants below, although they purchased without notice of the 


fraud. 
And this decision is alleged to be erroneous. 


Hooper and Akin, for plaintiffs in error. 

Trippe, for defendants. 

By the Court—Wanrner, J. delivering the opinion. 

Two questions are made by the record in @iis case. First, * 


*See Fleming vs. Townsend, 6 Ga. Rep. 103.—[Rep.] 
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whether the registry of a deed, under the Registry Acts of this 
State, defectively proved or acknowledged, is constructive notice to 
subsequent purchasers 4 

Second, where a purchaser at. Sheriff’s sale, who by fraudulent, 
representations, purchases land at a mere nominal price, and af- 
terwards sells it to a bona fide purchaser, without notice of the 
fraud, whether such bona fide purchaser will be protected in his 
purchase against the fraud of the first purchaser at Sheriff's sale ? 

[1.] The Court below decided, that the deed so registered was 
constructive notice to subsequent purchasers, and that a bona fide 
purchaser, without notice of the fraud, was not protected. We 
think the Court below was wrong on both questions. The regis- 
try of a deed, not proved or acknowledged according to law, is 
not constructive notice to a subsequent purchaser, although re- 
corded in the proper County. Heister vs. Fortner, 2 Binney’s 
R.40. Frost vs. Beekman, 1 Johns. Ch. R, 300. 

[2.] Story purchased the lot of land in controversy at Sheriff’s 
sale, and fraudulently represented he had a deed to the land, 
which enabled him to purchase it at a mere nominal sum. There 
is no evidence that the Sheriff participated in the fraud of Story. 
Subsequently, Story sold the land to Beavers, and Beavers to Zel- 
nor, bothof whom were dona fide purchasers, without notice of 
the fraud. In Truluck vs. Peeples, (3 Kelly, 446,) this Court held, 
that a bona fide purchaser of land, without notice of any fraud or 
defect in the title, from one affected with notice, would be pro- 
tected. 

Let the judgment of the Court below be reversed. 
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No. 72.—Cuarues W. Curist1an, plaintiff in error, vs. WILLIAM 
Penn, defendant in error.* 
+ 
[1.] A former recovery between the same parties, although not an absolute 
bar to another suit, may, nevertheless, be conclusive upon some of the mat- 
ters involved in the present action.t 


[2.] Fraud and damage constitute a good cause of action, and the party estab- 
lishing them by proof, will be entitled to recover to the extent that he has 
been injured. 


Case for deceit, in Chattooga Superior Court. Tried before 
Judge Wrieut, April Term, 1849. 


Charles W. Christian brought an action on the case for deceit 
against William Penn, alleging that plaintiff and one Nathaniel 
Duncan, being copartners in the business of merchandize, on 
19th March, 1838, Penn fraudulently procured Duncan to sign 
the firm name to a promissory note for four hundred dollars, the 
consideration for a tract of land sold to Duncan individually, 
without the knowledge or consent of plaintiff, which note plain- 
tiff had been compelled to pay—Duncan being insolvent. Other 
counts charged substantially the same deceit. 

To this, defendant pleaded the general issue and a former re- 
covery. 

On the trial, there was in evidence an exemplification of the 
proceedings in a suitby William Penn vs. Duncan § Christian, in 
Elbert Superior Court, on the note referred to in the declaration. 
By this it appeared that, to that suit Christian pleaded— 

Ist. Non est factum. 

2d. That the note sued on was made by Duncan in a transac- 
tion unconnected with any of the partnership business, which was 
well known by Penn at the time. 

The presiding Judge held, that the plea of former recovery 
was sustained by the record produced, and was a bar to the pre- 
sent action, and awarded a nonsuit. 

To this decision Christian excepted. 


*This cause, upon another question, was before the Supreme Court, and 
their decision is reported in 5 Ga. Rep. 482.—[Rep.] 

tSee ante, Adm’rs of McFarland vs. Adm’rs of Freeman; also, Ezzell vs. 
Maltbie §& Wynn,6 Ga. Rep. 495.—[Rep.] 
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W. H. Unperwoop, for plaintiff in error. 
W. Akin, for defendant. 
By the Court—Lumrxun, J. delivering the opinion. 


[1.] We are compelled to reverse the judgment of the Circuit 
Court, believing, as we do, that the plea of former recovery is 
not sustained by the record from Elbert County. It is conclusive 
as far as it goes; but there is a new element in this case, which 
was not involved in the issue there, to wit: that of fraud. Wheth- 
er a new trial can avail the plaintiff any thing with the opinion of 
this Court, upon the force and effect of the former proceeding be- 
tween these parties, it is for the plaintiff, and not for us, to deter- 
mine. We shall remand the cause with the following instruc- 
tions : that is— 

1. It is the opinion of this Court, and it so adjudges, that the 
record from Elbert Superior Court is not an absolute bar to the 
present action. 

2. That the former recovery in Elbert County, establishes con- 
clusively, 1st, that Duncan & Christian were partners at the time 
the note there sued on was given; and 2d, that the said note was 
given in a transaction connected with the partnership of Duncan 
& Christian, and in a matter in which Duncan had a right to bind 
Christian, and that no evidence is admissible which goes to con- 
tradict or gainsay this finding. 

[2.] 3. If the plaintiff can show fraud in the conduct of Penn, 
aside from the foregoing facts, and that he has been injured there- 
by, he will be entitled to recover to the extent of the damage he 
has sustained. . 
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No. 73.—Jzsse Spears, plaintiff in error, vs. WiLLIAM SMITu, 
defendant in error. 


[1.] On application for new trial, a brief of the testimony required by the 61st 
Common Law rule of practice, is not by that rule required to be entered on 
the minutes of the Court, but must be filed. 

[2.] The Superior Courts have the power and authority, under the Constitu- 
tion and the 55th section of the Judiciary Act of 1799, to grant new trials 
from the first verdict that may be rendered in a cause. 

[3.] Whenever there is any doubt as to the justice or legality of the verdict of 
the Jury, this Court will not control the discretion of the Court below, in 
granting a new trial. 


Assumpsit, &c, in Floyd Superior Court. Motion for a new 
trial, Decided by Judge Wricut, July Term, 1849. 


Suit was commenced by Jesse Spears against William Smith, 
on a note made to C. Haynes or bearer, for $19,043 49, dated 
July 6th, 1840, and due at oneday. To this case, Smith pleaded : 

1st. That Spears had no real interest in this note, but that 
Haynes was the true owner. 

2d. Payment; and, 

3d. Set-off against Haynes, to the amount of $12,172. 

On the trial, the Court struck out the plea of set-off, and the 
parties went to trial on the other pleas. The Jury found a ver- 
dict for $4,836 70; and Smith, by his counsel, moved a new tri- 
al, on the grounds that the verdict was contrary to the law and 
evidence, and that the Court erred in striking out the plea of set- 
off of debts due by Haynes to Smith. The rule xisi was granted, 
and an abstract of the testimony made out and agreed on by the 
counsel of both parties, “to be considered as of file.” 

At the July adjourned Term of 1849, the rule came on for a 
hearing, when counsel for Spears moved to discharge the rule, on 
the ground that the abstract of the testimony had not been “ en- 
tered of record ;” which motion was overruled by the Court, and 
the abstract entered nunc pro tunc. To which decision, plaintiff 
excepted. 

It appeared from the evidence that the transfer of the note. to 
Spears was colorable only to force defendant to settle ; and that 
Haynes was the true owner. There were several credits on the 
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note, and it was contended by counsel in this Court that the Jury 
allowed the set-off in their calculations, notwithstanding the plea 
had been stricken. 

The Court below, after hearing argument, granted a new trial, 
and this decision is excepted to as erroneous. 








Hooper & Mitcuett and Suackerorp, for plaintiff in error. 







W. H. Unperwoop, for defendant. 






By the Court —Warner, J. delivering the opinion. 






[1.] Three objections were urged against the judgment ofthe Court 
below, granting a new trial in this cause. First, That a brief of 
the testimony agreed on by the counsel in the cause, had not been 
entered on the minutes of the Court. The 61st rule of practice 
does not require it should be entered on the minutes of the Court ; 
that rule only declares that a brief of the testimony in the cause 
shall be filed. Hotchkiss, 951. 

[2.] The second objection is, that the Court had no authority 
to grant a new trial from the first verdict rendered in the cause. 
The Constitution nor the 55th section of the Judiciary Act of 1799, 
does not restrict the power of the Superior Courts to grant new 
trials from the first verdict. The power conferred on the Supe- 
rior Courts is a general one, and we have no authority to restrict 
it to trials on the appeal. Indeed, such a rule of practice might, 
in some cases, operate very oppressively, when a party could not 
give security to enter an appeal, nor swear he was unable to do 
so, on account of his poverty. 

[3.] The third objection is, that notwithstanding the defendant’s 
pleas of set-off were stricken out, the whole amount thereof was 
allowed him by the Jury. According to the calculation which 
we have made, deducting the credits on the note, the full amount 
of the sets-off pleaded were not allowed; or if they were, the ver- 
dict of the Jury was for too much. Whether the full amount of 
the sets-off pleaded, is allowed by the Jury or not, is at least 
a doubtful question in our minds, and therefore we will not con- 
trol the discretion of the Court, in granting the new trial. 

Let the judgment of the Court below be affirmed. 
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No. 74.—James D. Frierson and Wife, plaintiffs in error, vs. 
Natuan H. Beat, executor, &c. of Resecca Bostwick, de- 
ceased, defendant. 


[1.] To the validity of a will of personal property, it is only necessary that it 
be made by, or according to, the directions of the deceased, and be in wri- 
ting. It is not necessary that a will of personal property be witnessed, or 
written or signed by the testator; if drawn up according to his directions or 
approved by him, it may operate as a valid will. 

[2.] The presumption of law is against every testamentary paper not actu- 
ally executed by the testator. The presumption, however, thus raised is 
slight, and may be repelled by proof. 

[3.] Where the testator’s design of perfecting the paper is frustrated by sud- 
den death, or insanity, or any other involuntary preventive cause, no infer- 
ence of the absence of testamentary intention arises from the imperfect 
state of the document, which, notwithstanding its defect, will be accepted as 
the will of the deceased; provided the proof show clearly that it fully dis- 
closes the testamentary scheme of the testator. 


{4.] Where the testator dies before the instrument is finished, it does not 
follow that, in all cases, the instrument will be established as far as it goes. 


[5.] The rule in the case of every unfinished paper is this: Can the Court 
collect from all the circumstances of the case, that the document propound- 
ed contains the final wish and intention of the testator respecting the pro- 
perty thereby bequeathed? If so, it will be its duty to pronounce for it. 


Probate of will, on appeal, in Clark Superior Court. Decided 
by Judge Dovenerty, August Term, 1849. 


The question in this case arose upon a caveat filed to the fol- 
lowing paper offered for probate, as to the second item: 

“ Georeia, CLark County: 

“In the name of God, amen: I, Rebecca Bostwick, being 

* weak in body, but sound in mind, make this codicil to my last 
will and testament, to wit: that is to say, the property given in 
my will, heretofore executed to my sisters, Tabitha J. Groves 
and Eleanor Harris and Mary Hodges, and to my niece, Verlinda 
R. Burton, is to be given to my brother, Nathan H. Beall, in trust 
for their sole and separate use, during their lifetime, that is, re- 
spectively each, and not subject to the debts of their present or 
any future husband ; but at the death of my said legatees, seve- 
rally, they may bequeath the said legacies, together with any 
given in this codicil, to whomsoever they choose. 
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“Item 2. I will and bequeath to Miss Margaret Bostwick, one 
thousand dollars. 

“Item. I will and bequeath my negro woman, Keziah, and—” 

Upon the appeal in the Superior Court of Clark County, the 
questions, both of law and fact, were submitted to His Honor, 
Judge Dougherty. 

The following evidence was submitted on behalf of the pro- 
pounders, James D. Frierson and wife, (formerly Margaret Bost- 
wick,) viz: the affidavit of James A. Groves, made before the 
Court of Ordinary of Clark County, 7th April, 1834, to the ef- 
fect that on the 13th March, 1834, he was requested by Mrs. Bost- 
wick to write a codicil to her will, which he immediately pro- 
ceeded to do in compliance with her instructions, which she gave 
him orally, which is the paper offered for probate ; that her at- 
tention was required to a prescription of her physician, which 
arrested the execution of the codicil. As soon as she was disen- 
gaged, at her request, prayers were offered in her behalf by a 
clergyman present. Immediately afterwards the deponent ap- 
proached her bedside. She was too much exhausted to resume 
the codicil. She died without completing it, in less than an hour 
after the writing was suspended. Deponent did not recollect the 
precise words of the bequest of the negro woman, Keziah, and 
her two children, and, therefore, deferred reducing it to writing 
until reiterated. Testatrix was of sound and disposing mind. 

Also, the depositions of the same witness, sworn to August 2d, 
1849, who testified that he wrote the codicil and made the fore- 
going affidavit ; that he could not at this time say, that the codi- 
cil contained the precise words of Mrs. Bostwick, but presumed 
that it contained their substance. It was written at a time of 
considerable excitement in consequence of the sudden announce- 
ment of the rapidly approaching dissolution of the testatrix. 
Testatrix requested every person to retire except Mrs. Groves 
and witness. She then hastily told witness what to write as a 
codicil to her will, which, as soon as the implements for writing 
could be obtained, he did. He wasinterrupted by a request that 
he too should retire for a few moments, which he did, and pur- 
sued his writing in another room, until he came to a part where it 
was necessary to see testatrix again. In a few moments the door 
was opened, and witness with others rushed into the room, but 
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Mrs. B. was too far gone to resume the codicil, and died in less 
than an hour. The paper was not read over to the deceased. 
The Court refused to order the paper to probate, and propoun- 


ders excepted. 
A new trial was moved, on the grounds that the decision was 


contrary to law and the evidence, and was refused ; and to this 
decision propounders excepted. 


Cone, Hutt and Coss, for plaintiff in error. 


C. Peeptes, for defendant. 


By the Court—Lumrxtn, J. delivering the opinion. 


This is a case of some nicety, as well as of some novelty, in 
our Courts. It is a single point, and depends on the testimony of 
a single witness. 

Rebecca Bostwick died in 1834, and it is proposed to establish 
and admit to probate, the second item of the following paper, as 
a codicil to her will: 

“ Georeta, CLARK County: 

“In the name of God, amen: I, Rebecca Bostwick, being 
weak in body, but sound in mind, make this codicil to my last 
will and testament, to wit: that is to say, the property given in 
my will heretofore executed, to my sisters, Tabitha Groves, and 
Eleanor Harris and Mary Hodges, and to my niece, Verlinda R. 
Burton, is to be given to my brother, Nathan H. Beall, in trust 
for their sole and separate use, during their lifetime, that is, re- 
' spectively each, and not subject to the debts of their present or 
any future husband ; but at the death of my said legatees seve- 
rally, they may bequeath the said legacies, together with any 
given in this codicil, to whomsoever they choose. 

“Item 2. I will and bequeath to Miss Margaret Bostwick one 
thousand dollars. 

Item. I will and bequeath my negro woman, Keziah, and”— 

The application is resisted upon the ground, that the paper 
propounded is unfinished, and does not disclose the entire testa- 
mentary scheme of the deceased. 

James Groves, the only witness in the case, swears, that on 
the 13th day of March, 1834, Mrs.. Bostwick, being apprised 
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that her dissolution was at hand, and her attention being directed 
to the disposition of her property, she requested all the company 
to leave the room, except witness and his wife, which was done. 
Deponent was then requested by decedent to write a codicil to 
her will, which he proceeded to do, so soon as writing materials 
could be procured, and in compliance with the oral instructions 
which she then gave. Before the instrument was finished, he too 
was requested to retire, in order that some prescription might be 
administered. He continued writing in another room, until he 
came to a part where it became necessary for him to see the tes- 
tatrix again before he could complete the paper. In a few mo- 
ments the door was opened, and the company being re-admitted, 
prayer was offered up by the officiating clergyman present, in be- 
half of the patient, and at her request. Deponent then approach- 
ed her bed-side, but found her too much exhausted to resume the 
business. Nothing more was said about it, and she died in about 
one hour after the writing was first suspended. Witness farther 
testified, that the only matter. about which his memory was at 
fault was, as to the disposition of the negro woman, Keziah, and 
her children, and that he postponed finishing the paper until he 
could have the wishes of the testatrix reiterated asto them. He 
recollects that the family of slaves were bequeathed to Verlinda 
R. Burton, but he thinks she was to take them at valuation in 
part of her share of the estate. 

{1.] I would remark, that to the validity of a will of personal 
property, it is only necessary that it be made by, and according 
to, the directions of the deceased, and be in writing. It is not 
necessary that it be witnessed, or written or signed by the testator; 
if drawn up according to his directions, and approyed by him, it 
may operate as a valid will. 2 Black. Com. 501. 

[2.] The presumption of law is against every testamentary pa- 
per not actually executed by the testator, and so executed as it is 
to be inferred on the face of the paper, that the testator meant to 
execute it; but if the paper be complete in all other respects, 
that presumption is slight and feeble, and one comparatively ea- 
sily repelled ; for intentions sub modo, at least, need not be proved 
in the case—that is, the Court will presume the testator’s intention 
to be as expressed in such a paper, on its being satisfactorily 
shown, that its not being executed may be justly ascribed to some 
other cause, and not to any abandonment of those intentions, so 

VOL. vit. 56 
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expressed on his, the testator’s, part. But where a paper is un- 
finished, as well as unexecuted, (especially where it is just be- 
gun, and contains only a few clauses or bequests,) not only must 
its being unfinished and unexecuted be accounted for as above, 
but it must be also proved, (for the Court will not presume it,) to 
express the testator’s intentions, in order to repel the legal pre- 
sumption against its validity. 

|3.] It must be clearly made to appear, upon a just view of ail 
the facts and circumstances of the case, that the deceased had 
come to a final resolution in respect to it as far as it goes; so 
that by establishing it, even in such its imperfect state, the Court 
will give effect to, and not thwart or defeat, the testator’s real 
wishes and intentions in respect to the property which it purports 
to bequeath, in order to entitle such a paper to probate. 2 Ad- 
ams, 354. 

Before applying these general principles, which I take to be 
sound law, to the facts of this case as they are stated in the re- 
cord, I would observe, that the presumption of law is against 
this instrument, from its very form; that this presumption must 
be repelled by proof, and that the task of repelling it, the onus 
probandi, in the case of this, as of every imperfect paper rests, 
it need scarcely be observed, upon the party setting it up. 

The only inquiry then is, has the propounder offered satisfac- 
tory testimony to show that ¢hzs paper, as to the second item of it, 
notwithstanding it is incomplete as a whole, contains, neverthe- 
less, the last will or final disposition of the testatrix, respecting 
the legacy of a thousand dollars to her niece, Mrs. Frierson, and 
that no inference of the absence of matured testamentary inten- 
tion arises in this.case, from the imperfect state of the document, 
it being clearly established, that the testatrix’s design was finished 
as to this clause, and that the only reason why the paper was not 
perfected was, that it was frustrated by her sudden death, and the 
religious service preparatory thereto, which intervened 4 

The question of Jaw upon the proof is one of so little doubt or 
difficulty, that I am deterred from entering into any elaborate 
discussion of it. The evidence, I conceive, comes fully up to the 
rule, even as contended for with so much ability by the learned 
counsel for the defendant in error, namely, that the paper pro- 
pounded should disclose the whole testamentary scheme of the 
deceased. The witness deposes, that a// the instructions of the 
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testatrix were communicated ; that he commenced reducing them 
to writing, and was only prevented from finishing the instrument 
on account of his forgetfulness or uncertainty as to the terms 
upon which Keziah and her children were given to another lega- 
tee. There could then have been nothing behind—nothing left 
undone as to the previous pecuniary bequest to Margaret Bost- 
wick. Had the strivener began to write, as he was dictated to, 
and the work been arrested in its progress by the sudden death 
of the testatrix, the case might have been different. 

[4.] For the proposition is not true, in all of its broad extent, 
that if a testator dies while the instrument is in progress, that 
instrument, as far as it goes, be its contents and effect what they 
may, must be valid. No such principle is to be deduced from the 
authorities, 

[5.] The rule, I repeat, is this: can the Court infer that by 
pronouncing for the paper, it will carry into effect what it collects, 
from all the circumstances of the case, to have been the deceas- 
ed’s wish? Here there can be no doubt, for her directions were 
all communicated, and there was nothing more to be done, so far 
as this legacy was concerned. There is no danger, therefore, 
that in pronouncing for this item of the codicil, that the Court 
will defeat or counteract, instead of giving effect to the wish of 
the deceased. Common justice, then, requires that it should be 
established and admitted to probate, and so this Court orders and 
adjudges. 

’ 





No. 75.—Anprew Howe t, plaintiff in error, vs. James J. 
BuiackwELt, defendant in error. 


[1.] Where a witness had been subpenaed, in a criminal prosecution, to at- 
tend Court out of the County of his residence, in behalf of the defendant 
who was acquitted on the trial: Held, that such witness had no legal 
authority to charge for his attendance and mileage, and collect the same on 

his subpeena, as an execution against such defendant. 
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Illegality, in Lumpkin Superior Court. Decided by Judge 
Wrient, March Term, 1849. 


James J. Blackwell, of Elbert County, was subpcenaed to at- 
tend as a witness for the defendant, on the trial of an indictment 
for perjury, in Lumpkin County. The defendant, (Howell,) was 
acquitted. Blackwell’s subpcena, regularly pfoven, for attend- 
ance and mileage, was levied on the property of Howell, who filed 
this affidavit of illegality ; and the sole question was, the liability 
of a defendant, after acquittal, for the fees of witnesses from an- 
other County, subpeenaed in his own behalf. 

The Court below dismissed the illegality, and Howell appealed 
to this Court. 


W. H. Unperwoop, for plaintiff in error. 


Solicitor General Worp, for defendant. 
By the Court——Wanrner, J. delivering the opinion. 


[1.] We are not aware of any Statute in this State, which au- 
thorizes witnesses subpoenaed at the instance of a defendant in a 
criminal cause, who has been acquitted, to charge and collect by 
execution, for his attendance and mileage out of the County in 
which such witness resides. 

The Act of 1836 applies only to such witnesses as are com- 
pelled to attend the Superior Courts in behalf of the State, out of 
the Counties in which they may reside. Prince,476. There be- 
ing no authority for the proceeding of the defendant in error, to 
charge and collect his attendance and mileage, by virtue of his 
subpeena, as an execution against the plaintiff in error, according 
to the facts stated on the record, the judgment of the Court be- 
low must be reversed, 
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No. 76.—Gerorce W. Crawrorp, Governor, &c. for the use 
of Joun R. Sranrorp, plaintiff in error, vs. Coartes B. Worn, 
principal, and Wituram B. WorrorD, ¢ al. sureties, defendants 








in error. 





[1.] A rule absolute against the Sheriff, ordering him to pay over money, is 
neither an extinguishment of his official security, nor a bar to a suit against 
his sureties. It is but one of several remedies. which the injured party 
may use successively, until he obtains satisfaction. Ina suit on his bond, it 
is conclusive against the principal, but presumptive evidence only against the 
sureties; and they will be allowed to prove everything ab origine, which 
would have protected the principal from liability. 

[2.] In arule or action against the Sheriff, for neglecting or refusing to levy 
an execution on the property of the defendant, the measure of damages is 
the amount of the execution; and neither the officer himself nor his secu- 
rities, when sued on the bond, will be permitted to give in evidence, to re- 
duce the recovery, the insolvency of the defendant, and that there were 
outstanding liens against him, at the time the official default occurred, more 
than sufficient to cover the proceeds of the property, had it been brought to 
sale. ° 

[3.] Interrogatories taken in one case, in order to be read in another, must not 

only be between the same parties, but relate also to the same subject mat- 

ter; and then will be introduced, only from the necessity of the case, the 
witness being dead or beyond the jurisdiction of the Court. 























Debt on Sheriff's bond, in Habersham Superior Court. Tried 
before Judge Dovenerty, April Term, 1849. 









This was a suit on the bond of Charles B. Word, former Sheriff 
of Habersham County. The breach was, the failure to pay the 
amount of a fi. fa. in favor of John R. Stanford against Lewis 
Levy, upon an order absolute of the Inferior Court, command- 
ing him so to do, he having failed to collect the same. Upon the 
trial, the rule absolute against the Sheriff, was in evidence before 
the Jury. Defendants then offered in evidence f. fas. vs. Levy, 
to a large amount, unsatisfied, to show his insolvency ; to which 
plaintiff objected, on the grounds— 

ist. That the rule absolute against the Sheriff, was conclusive 
against him and his sureties. 

2d. That there was no return of “nulla bona’ on the fi. fas. 
at the time plaintiff’s 7. fa. was in the Sheriff’s hands, nor for two 
or three years afterwards. 
3d. That plaintiff having no notice of their production in evi- 
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dence, defendants ought to prove that they have not been satisfied ; 
or at least, that they had been continued in the Sheriff’s office. 

The Court overruled the objections, and plaintiff excepted. 

The plaintiff offered the deposition of the defendant in fi. fa. 
Lewis Levy, to prove that he had sufficient property to pay his 
debts, at the time plaintiff’s executiou was in his hands. 

These interrogatories were taken in another case, between the 
same parties, in which defendants had sued out an injunction of 
the present case against the plaintiff. 

On objections by defendants, the Court ruled out the testimony, 
and plaintiff excepted. 

The Court charged the Jury, that the rule absolute against the 
Sheriff, was only prima facie evidence against the sureties, and 
might be rebutted. To this charge plaintiff excepted; and on 
these several exceptions error has been assigned. 


Joun R. Sranrorp, for plaintiff in error. 
® 


H. Coss, UnpErwoop, Peepies and Oversy, for defendants 
in error. 


By the Court—Lumpxin, J. delivering the opinion. 


The Sheriff having failed to levy the execution of Stanford, 
against Levy, and a rule absolute having been granted against 
him, for the amount of the plaintiff’s debt, in consequence of 
this neglect of duty, the question submitted to us is, whether or 
not it is allowable for the securities, in an action against them, on 
the bond, to show in mitigation of damages, that there were, at 
the time, outstanding fi. fas. against the defendant, of an older 
date than plaintiff’s, amounting to $3,000 and upwards; and as 
was demonstrated by the sale which was made of the property 
sometime afterwards, more than sufficient to cover the proceeds ? 

[1.] It is conceded that the rule absolute against the Sheriff, is 
presumptive evidence only, against the securities; and that they, 
when sought to be made chargeable therefor, may set up any de- 
fence which the Sheriff himself could, in answer to the original 
rule which was taken against him. Would the Sheriff, then, him- 
self be permitted to plead this matter, by way of excuse for not 
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levying the execution? Some of the cases, I grant, would seem 
to maintain this doctrine. 

Gains vs. Downs, (Harper’s L. R. 72,) was an action on the 
case against the Sheriff. The defendant had levied.an execution 
of the plaintiff against one Kendrick, on property which he left 
in Kendrick’s possession, who left the State with it, and failed to 
produce it on the day of sale. It was shown in evidence, that 
there were in the office, executions against Kendrick, older than 
the plaintiff’s, which would have taken the whole of the proceeds, 
if the property had been sold. And the Court held, that the 
plaintiff had sustained no injury, and was not enfitled to recover. 
But Mr. Justice Nott, in delivering the opinion of the Court, re- 
marked that the Sheriff’s conduct could scarcely be said to 
amount to neglect, and that it was rather a legal responsibility 
which he had incurred, by the misconduct of an agent who had 
betrayed his confidence. ‘“ There can be no question,” says the 
learned Judge, “ but that when a Sheriff takes property in exe- 
cution, he may place it in the hands of an agent, to keep, subject 
to his order; and if he thinks proper, he may employ the party 
himself, for that purpose. It affords him an opportunity of in- 
dulging towards an unfortunate debtor, the benevolent feelings 
of which those clothed with a little authority, are too often un- 
mindful. It saves to the debtor the expense which he might oth- 
erwise incur; it allows him the enjoyment of the property, until 
the time shall arrive when probably he will have none to enjoy ; 
and it may afford him the means of paying the debt, without such 


. @ Sacrifice.” 


Thus, it will be perceived, that the decision is placed upon the 
grounds, both of humanity to the debtor, and upon the fact that 
the officer had been guilty of no intentional wrong. On the con- 
trary, that he was attempting, in good faith, to do his duty, and 
was only prevented by an abuse of confidence, which he could 
not foresee, nor consequently, provide against. So, in Ware vs. 
Fowler, (24 Maine R. 183,) it was held, that in an action against 
an officer, to recover damages occasioned by neglect of official 
duty, in omitting to serve and return an execution in favor of the 
plaintiff, the measure of damages was the amount of injury actu- 
ally sustained. The facts were briefly these: The deputy Sher- 
iff arrested the debtor, who gave a poor debtor’s bond, which 
was approved by two Justices, and the debtor released ; but nei- 
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ther the execution nor the bond was returned in the Clerk’s of- 
fice, as required by law. The Court suffered the officer to show, 
in mitigation of damages, that the obligors were insolvent and 
unable to pay the debt. 

But here again it will be observed, that the Magistrates, and 
not the officers who made the arrest, were made the judges of 
the sufficiency of the bond; that duty the law had confided to 
others; and the Court remarked very properly, that the Sheriff 
was not respousible for the neglect or misconduct of the Justices. 
If the bond was worthless, the creditor would at most, under the 
circumstances, be entitled to nominal damages only, for the failure 
of the officer to return it. 

Without assenting to all the principles embodied in these decis- 
ions, and other reported cases which might be adduced to the 
same purpose, I may be permitted to say, that they come short of 
the case atbar. Were it otherwise, however, and did the author- 
ities support the defendant’s view of the subject, i. e. that the gist 
of the action was the neglect of the Sheriff, in not levying the ex- 
ecution; and that while it is true that proof of the omission 
to levy, according to the command of the writ, makes out a per- 
fect cause of action against the officer, nevertheless, the measure 
of damages will be more or less, according to the facts and cir- 
cumstances of each particular case, varying from one cent to the 
whole amount of the execution ; and that notwithstanding the neg- 
lect of the officer, testimony is admissible, to show the actual in- 
solvency of the debtor; that although he had property in his pos- 
session, apparently sufficient to satisfy the fi. fa. yet there were . 
other liens, to which the avails of the sale would have been ap- 
plied; and that consequently, no injury has resulted to the plain- 
tiff, from the officer’s neglect to levy and sell: I repeat, had the 
adjudications in the Courts of our sister States gone to this ex- 
tent, we should have felt constrained to have dissented from the 
doctrine. | 

[2.] We will proceed to lay down, succinctly, the law, as held 
by this Court. — 

It is the sworn duty of the Sheriff, faithfully to execute all pre- 
cepts and processes which are directed to him. The law makes 
it his imperative duty, especially, to levy all executions which 
come'to his hands, unless otherwise instructed ; and he is not al- 
lowed to exercise any discretion concerning it. If he fails or neg- 
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lects to perform the @uties which the law and his oath of office 
thus devolve upon him, and renders no satisfactory excuse, when 
called on, for the omission, he is amenable by action or rule, to 
the party aggrieved by his misconduct. And that where an ex- 
ecution is placed in his hands, and he makes no effort to collect 
it, and gives no good reason for not doing so, the presumption of 
law is, that he has collected the debt, and he will therefore be ” 
held liable for the amount. And it is not competent for him to 
show outstanding liens of an older date than the plaintiff’s, which 
might have claimed the proceeds of the defendant’s property, had 
it been brought to sale. The Sheriff is a mere ministerial officer, 
and the law has not constituted him a judge in suchacase. He 
must use due diligence to find out what estate the debtor has, and 
make reasonable exertions to bring it to market. Nor will the 
failure to point out the effects by the plaintiff, excuse the officer. 
He is commanded, de bonis et terris, of the goods and chattels, 
lands and tenements, to raise the debt ; and he must, at his peril, 
make an honest effort to execute the mandate of the Court. He 
has no right to speculate as to the course that may likely be pur- 
sued by the conflicting creditors. His duty is plain: to levy the 
precept on the property of the party. It often happens, that by 
pressing a junior lien, the defendant will pay the debt, rather 
than submit to be sold out. And this is one of the chances of be- 
ing paid, of which the officer has no right, by his laches, to de- 
prive the plaintiff. If it were settled that officers, having execu- 
tions in their hands, are permitted to neglect or disregard their 
duty, and then to avoid responsibility, may give the poverty of 
the debtor in evidence, one main object of the law will be defeat- 
ed; and that is, to force the debtor to apply all of his funds and 
effects, secret, as well as those which are apparent, to the payment 
of his debts. Besides, if the execution remain unsatisfied, after 
all the visible effects of the debtor are exhausted, other steps may 
be resorted to by the creditor, to coerce payment out of assets 
not subject to seizure and sale. Andon this account, he may 
well complain of the neglect or refusal of the officer to levy his 
execution. 

And we do not see that any well-founded complaint can be 
made against the rule, which holds an officer rigidly responsible 
Sor his wilful dereliction of duty. The law does not exact impos- 
sibilities. If he meets with obstructions, he has nothing to do 
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but to report them to the Court, and his ‘turn, unless success- 
fully controverted, will shield him from liability. Thus perform- 
ing his contract with the public, he is more invulnerable than 
Achilles himself—the most covetous creditor cannot even bruise 
his heel. At the same time, he must be made to understand, that 
he is not at liberty to suspend the law at his pleasure, or violate 
it with impunity. And that if he wilfully refuses to levy an exe- 
cution on the property of the defendant, or to arrest his body 
when required to do so, he is guilty of a gross and unpardonable 
breach of the high public trust which his fellow-citizens have 
confided to his hands; fur which he ought, justly, to be made li- 
able, by way of punishment, for the amount of the debt in his 
hands. And we believe that it would be dangerous in the ex- 
treme to prescribe a rule more lax than this, where, as in the 
present case, no extenuating circumstances were offered by the 
Sheriff. ; 

We must not lose sight of the creditor’s rights, in our sympa- 
thy for the defaulting officer, nor decrease his vigilance, by les- 
sening his responsibility. Remove from Sheriffs the salutary 
checks and restraints and stimulants, established and imposed by 
law—let their liability depend, in every instance of official mis- 
conduct, whether voluntary or involuntary, wilful or otherwise, 
upon what a Jury may deem a proper degree of diligence, and 
responsibility is at anend. There must be a fixed rule of liabili- 
ty, not to be disturbed or set aside by the courts, except upon es- 
tablished principles. And it will not do to allow the officer to 
take the law into his own hands, and peremptorily refuse, or 
what is the same, wholly neglect or fail to serve the process of 
the Court, to which he is bound, and which the creditor has a per- 
fect right to insist upon; and then, when called on, to substitute 
himself in place of the debtor. Such a course would be at vari- 
ance with sound policy. We cannot feel, that under such cir- 
cumstances, it would be a hard rule to hold the creditor entitled 
to recover the whole amount of his debt. 

Ifthe Sheriff then, could not have protected himself from a 
rule, under these circumstances, neither can his securities resist 
a recovery against them on that account. The Statute subjects 
the Sheriff for official misconduct; no special damage need be 
averred or shown. Having neglected or refused to do what it 
was incumbent on him to do, the law will fix the damage to him 
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who had the right to have the duty performed. And if the plain- 
tiff’s injury is the amount of his debt, to that extent, also, the se- 
curities are liable. 

And we have precedent to sustain us in the position we occupy. 

The Derby Bank of Connecticut brought an action against the 
Sheriff of Litchfield County, for the default of one of his depu- 
ties, in relation to the collection and return of an execution. 
The defendant sought to justify himself, upon the ground of an 
alleged agreement between the plaintiff and the debtor in execu- 
tion, to suspend the collection of the money due upon the judg- 
ment, for the term of nine months; and the plea being allowed 
by the Court below, the plaintiff filed a bill of exceptions, and 
assigned this decision as error. The Supreme Court held, that 
the plea, if proven, constituted no justification to the Sheriff; that 
it was no payment, satisfaction or discharge of the debt, and that 
the officer, being a stranger to the arrangement, and having no 
direction from the Bank to conform to it, he could not avail him- 
self of it; that whether it was an honorary or legal compact, it 
was an affair between the parties themselves, and with which the 
Sheriff had no concern. And that the question of the existence 
of the agreement could not be tried in the present issue. 2 Conn. 
R. 417. 

This case shows that the Sheriff’s liability is regulated exclu- 
sively by the line of Ais duty, and that he is limited by this in his 
defence, and that he will not be suffered to go beyond it, to hunt 
up excuses, 

The argument assumes that the Sheriff was authorized to take 
cognizance of the outstanding liens against Levy; and that, al- 
though the fact of his insolvency was not demonstrated until the 
sale of his property took place, which was some time, perhaps sey- 
eral years, after the Sheriff’s liability for neglect of duty had ac- 
crued, that, still the officer may screen himself under this subse- 
quent or ex post facto evidence. I shall be pardoned, I hope, 
for introducing to this point the remarks which fell from Chief 
Justice Hosmer, in delivering the opinion of the Court in Watson 
vs. Watson, (9 Conn. R.141.) It was an action of trespass against 
John B. Watson and Samuel Phelps, for taking and carrying 
away from the plaintiffa certain gray Arabian horse, ofthe value of 
$900. The defendants justified, under a writ of replevin, issued 
by John M. Niles, esquire, a Justice of the Peace. The plaintiff 
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replied and proved, that the horse in controversy was not dis- 
trained, impounded, attached, or in any other way in the custody 
of the law, so as to justify the writ of replevin ; but was in the ac- 
tual possession of the plaintiff, and that these facts were well 
known to both the defendants, at the time the writ of replevin 
was taken out and served. The presiding Judge decided, that 
under these circumstances, the writ of replevin was no justifica- 
tion to either of the defendants ; and an appeal was taken to the 
Supreme Court, to correct the alleged error in this judgment. 

“ The next inquiry,” says the Judge, “regards the conduct of | 
Phelps, the defendant. The writ was put into his hands, as an 
officer, to serve, and he accordingly served the same by replevy- 
ing the before-mentioned horse. The first objection to this act of 
his, is founded on a fact proved at the trial of the cause, to wit: 
that he knew the said horse had not been distrained or impounded. 
From this the plaintiff infers that the officer ought not to have’ 
served the replevin, and that in thus doing he became a trespas- 
ser. I reply to this objection, that the defendant, Phelps, being a 
legal officer, it became his duty, regardless of any knowledge of 
his own, that there existed no cause of action, to serve the writ 
committed to him, promptly, unhesitatingly and without restraint 
from the above mentioned cause. This I consider so firmly es- 
tablished as to render the proposition self-evident. The facts on 
the face of the writ constitute his justification, because he was 
obliged to obey its mandate; nor was it any part of his duty to 
determine whether the allegations contained in the replevin were 
true. The proof of these positions results, incontrovertibly,from 
his relative condition. He was an executive officer, whose sole 
duty itis to execute, and not to decide on the truth or sufficiency 
of the processes committed to him for service. He has no portion 
of judicial authority, nor the means of inquiry into the causes of 
action contained in the writs and declarations put into his hands 
for service. Obedience to all precepts committed to him to be serv- 
ed, is the first, second and third part of his duty. Itis easy to see 
what wide-spread mischief might result from permitting an exec- 
utive officer to decide, on his own knowledge, that he ought not 
to serve a precept or warrant put into his hands for service, and 
to consider what justly must follow from such doctrine ; that is, 
that his return of the fact would be a justification for his omis- 
sion. In short, the executive officer must do his duty, which is to 
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obey all legal writs, and must not arrogate to himself the right of 
disobeying the paramount commands of those to whose mandates, by 
law, he is subjected.” 

I need not comment on this strong and: appropriate language ; 
and it is too plain and pointed to require application to the present 
case. It establishes, conclusively and most forcibly, the great 
truth, that whatever may be the knowledge of the officer, he can 
never set it up against the imperative command of the precept of 
the Court, nor return it as a justification for his disobedience to 
the mandate of the writ; and farther, that he is clothed with no 
judicial functions to try titles to property, or to adjudicate the re- 
spective liens of the conflicting claimants. 

In Earle vs. Camp & Stone, (16 Wend. 562,) it was held, that 
in an action of trespass by an officer, it is not admissible for a de- 
fendant to show that the property, for which he is sued, was sub- 
jectto a mortgage previous to the levy by the plaintiff, or that it 
belonged to athird person; nor can he show that the property 
taken from the custudy of the officer by him, was exempt from 
execution or attachment. No one but the defendant in the pro- 
cess, under which the levy was made, can avail himself of such 
fact. 

If athird person, when sued by the Sheriff, is not allowed to 
set up those outstanding liens and titles, why should the Sheriff 
be permitted to do it, when prosecuted by the plaintiff ? 

Suppose the Sheriff had returned zul/a bona upon Stanford’s 
execution, could he, under the facts now offered in evidence, 
have justified the return? We think not; for Levy had, at the 
time, property in his possession, ostensibly, perhaps enough to 
pay this debt ; and had he made this return, and the plaintiff had 
sued him for a false return of the fieri facias, it is clear that the 
insolvency of the defendant in execution could not have justified 
the return. Stevens and others vs. Beekes, 3 Black. R. 88. 

In Hargraves vs. Penrod, (Breese’s R. appendiz, p. 15,) the Su- 
preme Court of, Illinois ruled, that it is the duty of an officer to 
whom an execution is directed and delivered, to make reasonable 
exertions to levy it on the property of the defendant, and if he 
is guilty of neglfgence, he will be made liable; and the fact that 

the creditor did not point out to the officer the debtor’s estate, on 
which to levy, is not sufficient to excuse the Sheriff; and that the 
right of action of the judgment creditor against a Sheriff for not 
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levying a fi. fa. is not taken away by his discharging the debtor 
from a ca. sa. issued at his instance, although such discharge might 
be a satisfaction of the judgment, the creditor’s remedy against 
the Sheriff being perfect before such discharge. 

If this be so, how can the subsequent sale of Levy’s property, 
and its falling short of the amount in the Sheriff’s hands, relieve 
Word, the Sheriff, from the liability already incurred by his ne- 
glect to levy the execution ? 

In Hall § Co.vs. Brooks, (8 Verm. R. 485,) which was a case in 
all respects entirely similar to this, and where, as here, the only 
question was, whether the evidence offered as to the poverty of 
the debtor in execution was competent to, mitigate the damages, 
the Supreme Court held, that the Sheriff having wholly failed and 
refused to levy or collect the execution, that no testimony could 
be received to show the situation of the debtor, or that he was 
irresponsible and unable to pay the fi. fa. or any part of it; that 
the officer, by his conduct, made the debt his own, and that the 
creditor was entitled to recover the full amount of his execution. 
In the note to Williams vs. Mastyn, (4 M. & W. 145, American 
Edition,) it is said, “For an escape on execution, the Sheriff is lia- 
ble for the whole debt. In debt, it is certain that less than the 
whole original judgment cannot be recovered. In case, it has 
been said that the Jury may lessen the damages, according to the 
circumstances; but it would seem that the only circumstances 
which would authorize a reduction of damages, are such as ex- 
tenuate the miscunduct of the officer; for the mere fact of the 
prisoner’s being destitute of property, will not authorize the Jury 
to give less than the amount of the judgment, for they are not to 
speculate on the probable chance which the plaintiff had of re- 
covering his debt, if the escape had not taken place.” Citing 4 
McCord, 281, and 1 Bailey, 98. 

The same distinction is taken in Richardson vs. Spencer, (6 
Ohio R.13,) namely : that the measure of damages will be regu- 
lated by the wilful default of the officer, and not the solvency or 
insolvency of the debtor. “ The total inability of the debtor to 
pay,” say the Court, “conduces directly to lessen the damages, 
and would be received to reduce them in all cases where the es- 
cape was not voluntary on the part of the officer; but the Sheriff 
has no right to judge of the propriety of imprisoning persons 
committed to his charge, or to permit persons to go at large, in 
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the expectation of reducing the damages to he recovered of him, 
by showing that no good could have resulted from confining the 
party in prison.” 

And as proof that this view of the liability of officers, is in ac- 
cordance with public policy, it is worthy of notice, that many of 
the States of the Union, in the revision of their codes, have insert- 
ed an express provision, to the effect that if any Sheriff or other 
officer shall fail to levy and return an execution, as directed by 
law, that the plaintiff may not only recover judgment against 
him for the amount of his debt, but damages also for the default. 
For myself, I am not disposed to rail against the severity or in- 
justice of such enactments, : 

We have been respectfully reminded, that the tendency of this, 
as w@l as all similar tribunals, is to become too technical—to in- 
cline too much to the summum jus principle, viz: the too rigor- 
ous exaction of extreme legal justice ; and to overlook the maxim, 
jus respicit equitatem, that the law should have respect to the 
equity of the case; and this is attributed to the fact, that by not 
having circuit duties to perform, we are removed too far from 
the world as it is; and to some extent, perhaps, this objection is 
well founded; but every medal has its reverse—every picture its 
lights and shadows—and there are doubtless advantages, as: well 
as disadvantages, resulting from this organization. While it may 
be true that we are liable to become too stiff and rigid, from 
dwelling forever in the frigid zones, we are protected by reason 
of our propinquity to the polar ices, from those storms and tem- 
pests which fall often with such overwhelming violence upon those 
who dwell nearer the equator. To drop the metaphor, the ex- 
citement resulting necessarily from a nisi prius trial, is not always 
the most favorable to the calm discussion and sober consideration 
of truth, Appeals here are usually made, as they ought always 
to be in such a forum, to the reason and understanding, rather 
than to the passions; and our minds are seldom distracted, and 
our judgments disturbed, by that impassioned oratory which, 
however admissible in itself, and in its place, is, nevertheless, 
better adapted to the investigation of matters of fact than ques- 
tions of law, and which may be addressed more appropriately to 
the Jury Box than the Bench, and the aim of which is frequently 
victory and success, rather than the ascertainment and establish- 
ment of truth. 
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[3.]. The interrogatories taken in the Equity cause, and propos- 
ed to be read in the Common Law action, were properly, we 
think, ruled out; for while the parties tv both proceedings were 
the same, it did not satisfactorily appear, that the subject matter 
was the same in both. And having excluded the testimony which 
was tendered to support the plea of the defendants, we deem it 
unnecessary to express any opinion on the rebutting proof which 
was offered by the plaintiff. 

Believing, therefore, that the judgment of the Circuit Court is 
erroneous, we shall remand the cause and award a new trial, with 
the following instructions, to wit: 

1. It is the opinion of this Court, and it so adjudges, that when 
an execution is placed in the hands of the Sheriff, commanding 
him to make the money due thereon, ample time being ajowed 
for that purpose, and he fails to levy the same on the property of 
the defendant, and renders no sufficient excuse for his neglect of 
duty, that he becomes personally responsible for the debt to the 
plaintiff; and the fact that there may be other outstanding liens 
against the party or his property, of an older date, will not pro- 
tect the officer from his said liability, although it should turn out, 
upon asubsequent sale of the property, that there was not enough 
to satisfy all the liens. 

2. That a rule absolute against the Sheriff, ordering him to pay . 
over to the plaintiff the amount due upon his f. fa. is conclusive 
against the principal, but prima facie evidence only against the se- 
curities, in an action upon the bond; that said sureties will be en- 
titled to make any defence which the Sheriff himself could have 
made to the original rule against him; yet, inasmuch as he could 
not defend himself, under the facts and circumstances stated in 
the foregoing direction, so neither can the securities resist a reco- 
very on that showing, and that any evidence offered for that pur- 
pose is incompetent and inadmissible. 
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No. 77—WituaM W. Berry and others, plaintiffs in error, vs. 
Joun R. Matuewes and others, defendants in error. 






[1.] The 4th Common Law rule of practice, which authorizes a continuance on 
appeal trials, for the purpose of making a substantial amendment to either 
declaration or answer, does not apply to Equity causes. 

[2.] Where a bill was filed by several creditors, for the payment of separate 
and distinct demands against the stockholders of an incorporated company, 
and one of the complainants died pending the suit: Held, that the suit did 
not abateas to the other complainants, but that the name of the deceased com- . 
plainant might be stricken out of the bill, and the other complainants pro- 
ceed to obtain a decree for their separate debts. 

[3.] Where exceptions have been filed to the defendant’s answer, by the com- 
plainant, and he afterwards files his replication, and the cause is set down 
for trial, the Court will not hear the exceptions at the trial, but will consid- 
er them as having been waived by the complainant. 

[4.] The 6th section of the Judiciary Act of 1799, and the 57th Common Law 
rule of practice, requiring the production of books and papers at the trial, 
upon ten days notice, do not apply to Equity causes. 

[5.] Where a printed circular, produced by the defendants under notice from 
the complainants, was offered in evidence by the latter, to prove that a cer- 
tain joint stock company had represented to the public, that they had been 
incorporated with a capital of $600,000: Held, that it must first be proved 
that the defendants had issued and circulated the paper before it could be read 
in evidence against them. 

[6.] Where the Court gives to the Jury substantially the charge as requested, 
and fairly submits the law arising upon the facts of the case to the Jury, a 

new trial will not be granted. 



























In Equity, in Habersham Superior Court. Tried before Judge 
Doveuerty, April Term, 1849. 





This bill was filed by the plaintiffs in error, returnable to April 
Term, 1843, as creditors of the Habersham Iron Works Compa- 
ny, against the defendants in error, as stockholders, seeking to 
make them liable individually for the debts of the corporation, on 
various grounds; all of which, on demurrer, were declared insuf- 
ficient, except one, viz: “ That large dividends had been distrib- 
uted by the corporation to the stockholders, which ought to have 
been applied to the payment of the company’s debts.” As to this, 
the bill was retained and leave given to complainants to amend. 
An amendment was made, for the result of which, see 1 Kelly, 
519, S.C. 
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At April Term, 1847, there was a trial and decree, and an ap- 
peal taken to October Term, 1847. At April Term, 1849, the 
case being called in its order, John R. Stanford, one of the par- 
ties, and also counsel in the cause, moved a continuance, on the 
ground that he desired to make a substantial amendment to the 
bill, which he deemed material. The Court overruled the mo- 
tion, and complainants excepted. 

A motion was then made to amend, izstanter, on the ground 
that that was the first term of the appeal; the death of one of 
the defendants having been suggested at the October Term, 1847, 
and parties made only at this term. The Court refused the mo- 
tion, and complainants excepted. 

The death of Philip Hudgins, one of the complainants, being 
suggested, the complainants’ counsel moved a continuance to 
make parties. The Court overruled the motion, and complain- 
ants excepted. 

The complaniants then moved the Court to decide upon several 
exceptions to defendants’ answers, filed before the first trial, but 
never disposed of, although replication had been filed. The Court 
refused to hear them, and complainants excepted. 

Defendants being called on to respond to a notice served by 
complainants, to produce various books and papers, on which no- 
tice was the affidavit of Stanford, that he believed the books to be 
in existence, and material to the cause, sundry books and pa- 
pers were produced, and others named in the notice, were not. 
John R. Mathewes, one of the defendants, then swore that no such 
books and papers were in his power or possession, nor of Dob- 
son or Frazer, two other defendants, whose agenthe was. Com- 
plainants objected to this response; but the Court held it suff- 
cient, as far as Mathewes was concerned, and that complainants 
were entitled to the benefit of the Statute as to the other defendants, 
on making the affidavit required by the Rule of Court; and that 
the affidavit of Stanford, on the back of the notice, made before 
the former trial, was insufficient for this purpose. To which de- 
cision complainants excepted. 

Complainants offered in evidence a printed paper purporting 
to be a circular issued by the Habersham Iron Works Company, 
to obtain a practical mechanic to take charge of their Iron Works. 
The paper gave a description of the property of the company— 
the health of the country—the geography of the State—its miner- 
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al and agricultural productions—its rail-roads and canals, com- 
pleted and projected—the mint—the gold mines—stage routes 
and mail arrangements—the extent of the navigation of the rivers 
of the State—their sources and mouth—the population of Haber- 
sham County, and the number of physicians therein, &c. &c. 
And among other things, that the “ company had just been char- 
tered with a capital of $600,000.” This paper professed to be 
signed by no one, and was produced by defendants under notice. 

The Court rejected the circular until proved to have been is- 
sued and circulated by the company. To which decision defend- 
ants excepted. 

Counsel for complainants requested the Court to charge, 
“That the liabilities of the company included the capital stock 
thereof, and that the company was not authorized to declare a div- 
idend among its stockholders, unless they had on hand property 
over and above their debts and liabilities.” 

The Court charged “ that the capital stock of the company was 
a liability among the corporators themselves; and when the cor- 
poration was dissolved, and all debts due other persons paid, then 
the capital stock, as well as other things belonging to the company, 
should be divided among the stockholders, and as before stated, 
the company had no right to make dividends of such capital, until 
all debts were paid; and until that time, the profits only were 
subject to be distributed.” 

To which charge complainants excepted. 

Counsel requested the Court farther to charge, “ That the is- 
sue of assessment stock, without any thing being paid therefor by 
the stockholders, is nothing more nor less than a declaration of a 
dividend, and must be refunded as other dividends.” 

On this point the Court charged, “that if the capital stock had 
at any time been increased by assessments or otherwise, such in- 
crease was in the same condition as the original stock, and could 
not be legally abstracted, by way of dividends, any more than the 
original stock.” 

To which charge the complainants excepted. 

The Court farther charged the Jury, that if the company had 
made any profits at or before the day they organized under the 
charter, and such profits did not become a part of the capital stock, 
they had a right to make a dividend thereof, and were not liable 
to creditors therefor, if solvent at the time.” 
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To which charge complainants excepted. 
And on these several exceptions, error was assigned. 


Joun R. Stanrorp and H. Coss, for plaintiffs in error. 


Joun W. H. UnpErwoop and T.R. R. Coss, for defendants. 


By the Court—W arner, J. delivering the opinion. 


[1.] The first ground of error assigned on the record is, that 
the Court below refused the complainant a continuance of his 
cause, for the purpose of making a substantial amendment to his 
bill, according to the provisions of the 4th Common Law rule of 
practice. 

The complainant was not entitled, as a matter of right, to a con- 
tinuance of his cause to make a substantial amendment to his bill. 
The 4th Common Law rule of practice does not apply to Equity 
causes. Amendments of bills pending on the Equity side of the 
Court on the appeal are to be allowed, according to the practice 
in Courts of Equity, at the discretion of the Court. 

In this case the cause had been set down for trial, and replica- 
tion filed to the defendant’s answers. The amendment was not 
allowable as a matter of course, but some special reason ought to 
have been given to the Court why it had not been made before. 
Story’s Eq. Pleading, 879, §§886, 887. Whitmarsh vs. Campbell, 
2 Paige’s Rep.67. Prescott vs. Hubbell et al. 1 Hill’s Ch. Rep. 217. 

The discretion of the Court below in not allowing the amend- 
ment of the bill to be made instanter was, in our judgment, prop- 
erly exercised. 

[2.] The next ground of error assigned is, that the Court refused 
a continuance of the cause, on the suggestion of the death of Phil- 
ip Hudgins, one of the complainants. 

The bill is filed by sundry creditors against the defendants, who 
assert their separate and distinct claims, and the question is, wheth- 
er the death of one of the complainants, having a separate and dis- 
tinct demand from the other complainants, necessarily abates the 
suit as to them. In this case, the name of Hudgins, the deceased 
complainant, was stricken out of the bill, and the cause ordered 
to proceed in the name of the other complainants. The general 
rule is, that if any of the parties to a suit die, the suit abates. Mr. 
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Maddock, after stating the general rule, qualifies it by the fullow- 
ing remarks: “ An abatement by death is occasioned only by the 
death of such as are so far material parties, and concerned in in- 
terest, as to make it necessary to have their represeutatives before 
the Court, previous to a final determination of the cause.” 2 
Maddock’s Ch. Practice, 526. 

It does not appear to be necessary that the representatives of 
Hudgins should be before the Court to enable the surviving com- 
plainants to obtain a decree for their respective demands, and up- 
on the score of principle, we do not see any good reason why the 
suit should abate as to the surviving complainants, who are cred- 
itors, seeking to enforce the collection of their separate debts, in 
which the deceased complainant had no interest. See 3 Daniel’s 
Ch. Practice, 1699. 

[3.] The Court below did not err in refusing to decide upon 
the exceptions which had been filed to the defendant’s answer be- 
fore the first trial of the cause, at the appeal trial. After the ex- 
ceptions had been filed to the answer, a replication was filed 
thereto by the complainants, and one trial had. The filing the 
replication was the complainant’s answer or reply to the answer 
ofthe defendants. 2 Madd. Ch. Practice, 349. The cause was 
set down for trial, and according to the 5th Equity rule of prac- 
tice was at issue after replication filed. Hotchkiss, 954. By fil- 
ing a replication, and setting down the cause for trial, the com- 
plainants wazred their exceptions to the answers of the defendants. ~ 

[4.] The Court below did not err in its judgment in refusing 
the complainants the benefit claimed by them, under their notice to 
produce certain books and papers, as specified in the 6th section 
of the Judiciary Act of 1799, for the reason, that Statute, and the 
57th Common Law rule of practice, do not apply to causes pen- 
ding on the Equity side of the Court. 

The 6th section of the Judiciary Act of 1799, provides that the 
Superior and Inferior Courts, on ten days’ notice, shall have pow- 
er to require the production of books, and other writings from 
the opposite party, on the trial of causes, cognizable before them 
respectively, which shall contain evidence pertinent to the cause 
in question, under circumstances where such party might be com- 
pelled to produce the same, by the ordinary rules in Equity; and 
ifthe plaintiff shall fail or refuse to comply with such order, it 
shall be lawful for the Court, on motion, to give judgment against 
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such plaintiff, as in case of nonsuit ; and if the defendant shall fail 
or refuse to comply therewith, the Court, on motion, shall give 
judgment against such defendant, as in case of judgment by de- 
fault. Prince, 420. The object of this Statute was to give to the 
Courts of Law, the same power to compel the production of books 
and papers which Courts of Equity possessed; and that the books 
and papers required to be produced on the trial of causes, were 
such causes as might be pending on the Common Law side of the 
Court, and not Equity causes, is manifest from the judgment to be 
rendered, in case either the plaintiff or defendant failed or refused 
to comply with the order of the Court. Courts of Equity do not 
award judgments of nonsuit nor judgments by default. Besides, 
Courts of Equity, independent of that Statute, had, and now have, 
ample power ana jurisdiction to compel the production of books 
and papers which may be necessary or material, upon the trial of 
causes in that Court. As to the power and authority of a Court 
of Equity, to require the production of books and papers by the 
defendant and the complainant, necessary and material for the tri- 
al of the cause, see 3 Daniel’s Chancery Practice, 2038, 2069. 
Kelly vs. Eckford, 5 Paige, 548. Watson vs. Rennick, 4 John. 
Ch. Rep. 381. Watts vs. Lawrence, 3 Paige, 159. By our 17th 
rule of Equity practice, “copies of all deeds, writings, and other 
exhibits, shall be filed with the bill or answer, and xo other exhibits 
shall be admitted, unless by order of the Court,’for some special 
and good cause shown. The production of the original, if not ad- 
mitted by the answer, may be required on the hearing ; and upon 
application to the Court, or to the Judge in vacation, and cause 
shown, the original of any exhibit will be ordered to be deposited 
in the Clerk’s office, for the inspection of the adverse party.” 
Hotchkiss, 955. It will be perceived that our own Equity rule 
of practice makes ample provision for the production of books and 
papers, upon sufficient cause shown to the Court, or to the Chancel- 
lor in vacation, for that purpose. The affidavit, in this case, of 
the party seeking to make the notice available, would not have 
been sufficient, if the trial of the cause had been in a Court of 
Law, according to the 57th Common Law rule of practice. The 
party making the affidavit must not only state that the books and 
papers are material, but he should also state in what particular 
the same are material, that the Court may judge of their materi- 
ality; for unless ¢he Court shall be of opinion that the books and . 
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papers sought to be obtained are material to the issue, the notice is 
not available. Hotchkiss, 950. The rule does not contemplate 
that the party notified to produce books and papers shall be plac- 
ed in the power of the opposite party, simply because he may 
deem them material. 

[5.] The rejection of the paper circular offered in evidence on 
the part of the complainants, and which was produced by the de- 
fendants under notice, without proof that it had been issued and 
circulated by the defendants, constitutes no ground of error. The 
general rule undoubtedly is, that when a party produces a writ- 
ten instrument under a notice from his adversary, to which he is 
a party, and claims a beneficial interest under it, such written in- 
strument may be read in evidence without proof of its execution. 
Orr vs. Morrice, 7 English Com. Law Rep. 382. This paper was 
signed by no-one, and was offered to show that the Habersham 
Iron Works Company had held out to the world that they had 
obtained a charter with a capital stock of $600,000. This paper 
was extracted from the possession of the defendants; there was 
no evidence they had ever issued or circulated it, or copies of it, 
and consequently, nobody was deceived by it. So long as it re- 
mained in the defendants’ possession, it was perfectly harmless ; 
they claimed no deneficial interest under it; and until issued and 
circulated by them, no injury resulted to any body from it. 

[6.] With regard to the request of the complainants’ solicitors 
of the Court to charge the Jury, and the charge as given, as the 
same appears in the record before us, we do not find there is any 
error. The Court, in our judgment, gave to the Jury, as the law 
of the case, substantially the instructions requested, 

The object of the complainants was to make the defendants lia- 
ble for the amount of dividends which they alleged the company 
had declared and paid to the stockholders, when the company was 
insolvent. These questions, we think, were fairly submitted to the 
Jury by the Court in its charge, and afford no ground for the re- 
versal of the judgment. 

Let the judgment of the Court below be affirmed. 








